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FirstEnergy
1

 files this Amended Complaint to provide supplemental points and 

authorities that will assist the Commission’s consideration of the Complaint FirstEnergy filed 

against PJM Interconnection, L.L.C. (“PJM”) on May 23, 2014 in this proceeding under section 

206 of the Federal Power Act (“FPA”), 16 U.S.C. § 824e.  In its Complaint, FirstEnergy 

requested that the Commission direct PJM to remove all PJM Tariff provisions that allow or 

require PJM to compensate demand response providers as a form of supply in the PJM capacity 

market effective May 23, 2014.  FirstEnergy also requested that the Commission declare the 

results of PJM’s May 2014 Base Residual Auction for the 2017/2018 Delivery Year—which 

were scheduled to be released later that same day—void and illegal to the extent that demand 

response resources cleared that auction because the participation of demand response in that 

auction was unlawful and therefore void ab initio.  

On the morning the Complaint was filed, the United States Court of Appeals for the 

District of Columbia Circuit vacated the Commission’s orders in Demand Response 

Compensation in Organized Wholesale Energy Markets, Order No. 745, FERC Stats. & Regs. 

                                                 
1
  For purposes of this proceeding, “FirstEnergy” includes FirstEnergy Service Company acting 

on behalf of  FirstEnergy Solutions Corp.  
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¶ 31,322 (2011), order on reh’g and clarification, Order No. 745-A, 137 FERC ¶ 61,215 (2011).  

The court held that the Commission lacks jurisdiction to regulate demand response under FPA 

section 201, 16 U.S.C. § 824, because “demand response is not a wholesale sale of electricity; in 

fact, it is not a sale at all.”  Elec. Power Supply Ass’n v. FERC, 753 F.3d 216, 221 (D.C. Cir. 2014) 

(“EPSA”) (attached as Ex. 1); see id. at 220 (emphasizing that the Commission’s definition of 

“demand response” is “reduction in the consumption of electric energy by customers from their 

expected consumption in response to an increase in the price of electric energy or to incentive 

payments designed to induce lower consumption of electric energy”) (quoting 18 C.F.R. 

§ 35.28(b)(4)).  The court also held that the Commission lacks jurisdiction to regulate demand 

response as a practice “affecting” rates under FPA section 205, 16 U.S.C. § 824d, or FPA section 

206, 16 U.S.C. § 824e.  See id. at 221-23.   

Even if the Commission had jurisdiction to regulate retail demand response, the court 

held that it was arbitrary and capricious for the Commission to require that demand response 

resources must be compensated on the same basis as generation resources.  As the court 

explained, the Commission’s methodology overcompensates demand response resources for two 

reasons:  first, “because it ‘requires that demand resource[s] be paid the full LMP plus be 

allowed to retain the savings associated with [the provider’s] avoided retail generation cost,’” id. 

at 225 (quoting Commissioner Moeller’s dissent in Order No. 745-A); and second, because 

actual “generation resources are incomparably saddled with generation costs,” id.   

Therefore, the court vacated Order No. 745 “in its entirety as ultra vires agency action,” 

explaining that it “would still vacate the Rule if we engaged the Petitioners’ substantive arguments.”  

Id.; accord id. at 218; see Elec. Power Supply Ass’n v. FERC, No. 11-1486, Judgment (D.C. Cir. 

May 23, 2014).  Consistent with Rule 41(b) of the Federal Rules of Appellate Procedure and D.C. 

Circuit Local Rule 41(a)(1), the court withheld issuance of its mandate “until seven days after 
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disposition of any timely petition for rehearing or petition for rehearing en banc.”  Elec. Power 

Supply Ass’n v. FERC, No. 11-1486, Mandate (D.C. Cir. May 23, 2014) (“EPSA Mandate”).  On 

September 17, 2014, the D.C. Circuit denied the petitions for rehearing en banc submitted by the 

Commission and four other parties, including PJM.  See Elec. Power Supply Ass’n v. FERC, No. 

11-1486, Order (D.C. Cir. Sept. 17, 2014) (denying the Commission’s petition); Elec. Power 

Supply Ass’n v. FERC, No. 11-1486, Order (D.C. Cir. Sept. 17, 2014) (denying other petitions).  

Therefore, the judicial mandate to vacate the Commission’s orders will issue on Wednesday, 

September 24.
2
 

The D.C. Circuit’s reasons for vacating Order No. 745 apply with equal force to the 

provisions in PJM’s tariff, agreements, and business manuals concerning the participation of 

demand response in PJM’s capacity markets.  Demand response resources do not “sell” capacity; 

rather, they agree not to consume energy under retail tariffs in exchange for compensation from 

PJM in order to reduce the amount of generation capacity needed to maintain reliability in the 

local deliverability area where a demand resource is located.  That kind of demand response is not 

a sale of capacity, “in fact, it is not a sale at all.”  EPSA at 221.  Indeed, PJM compensates such 

“capacity” via an energy payment when it is actually called upon to reduce energy consumption. 

Neither FERC nor PJM may “lure” demand response resources into the wholesale capacity 

market through incentive payments designed to “create jurisdiction” over those payments.  Id.; 

see id. at 223 (“[A] reduction in consumption cannot be a ‘wholesale sale.’  FERC’s 

metaphysical distinction between price-responsive demand and incentive-based demand cannot 

solve its jurisdictional quandary.”).  Moreover, it is not just and reasonable for PJM to 

                                                 
2
  Delaying the issuance of the mandate in this manner is standard practice under the federal 

and local rules of appellate procedure.  See Fed. R. App. P. 41(b); D.C. Circuit Local Rule 

41(a)(1).  See infra note 23 (quoting the rules).  That delay does not deprive the court’s opinion 

of binding precedential effect from the time it is issued.  See infra Complaint part VI at 28. 
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compensate demand response resources in PJM’s capacity auctions as if they were generators 

that actually supply generation capacity and who, unlike demand response resources, incur 

significant ongoing operation and maintenance costs to maintain that capability.  See id. at 224-

25.  Indeed, PJM’s Independent Market Monitor (“IMM”) made the same argument in a pending 

complaint against PJM under FPA section 206 filed on January 28, 2014 in Docket No. EL14-20.  

So the market was already on notice of this argument even before FirstEnergy filed its Complaint 

on May 23, 2014. 

For the foregoing reasons, FirstEnergy seeks removal of all provisions in PJM’s tariff, 

agreements, and business manuals that authorize or require PJM to compensate demand 

resources as capacity suppliers.  In addition, FirstEnergy seeks to recalculate the results of PJM’s 

May 2014 Base Residual Auction (“BRA”) for the 2017/2018 Delivery Year by (i) removing 

demand response resources from the PJM capacity supply pool, (ii) leaving the offers of actual 

capacity suppliers unchanged, and then (iii) determining which capacity suppliers clear the 

auction on the basis of the offers they submitted consistent with the existing tariff once the 

unlawful demand response resources have been removed.  FirstEnergy does not seek in this 

proceeding to invalidate the results of capacity auctions that occurred prior to May 23, 2014, 

although FirstEnergy reserves the right to redress that jurisdictional error in other proceedings. 

The relief FirstEnergy requests does not create any undue burden for PJM, is fair to all 

lawful participants in the May 2014 BRA, and does not violate the filed rate doctrine or the rule 

against retroactive ratemaking.  It is not difficult to recalculate the results of the May 2014 BRA 

by removing demand response resources from the supply side of the auction and then running the 

offers already submitted by other resources to PJM during the auction.  Indeed, the IMM has 

already calculated those results in a sensitivity analysis discussed infra at part IV.  This approach 
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is fair to auction participants because it eliminates unlawful demand response products while 

preserving participants’ expectations at the time the auction window closed.  And this approach 

would not violate the filed rate doctrine or the related rule against retroactive ratemaking because 

the PJM Tariff specifically permits parties to challenge the filed results of a BRA before those 

results become final.  See PJM Open Access Transmission Tariff, Attach. DD, § 115 (stating that 

auction results will not be considered final “if the referenced auction results are under publicly 

noticed review by the FERC”).  FirstEnergy made such a timely challenge.  

Finally, while the removal of inappropriate demand response capacity offers would 

increase clearing prices in the May 2014 BRA, the IMM has determined that removing demand 

response resources from the auction would still result in PJM procuring a quantity of capacity 

greater than PJM’s reliability target, and at a clearing price that is lower than the levelized net 

cost of new entry (i.e., the average price deemed necessary to support new entry in the long-run).  

Thus, the relief requested—while having financial impacts until load properly adjusts to 

jurisdictionally-allowed resource participation—has no impact on reliability and in fact still 

results in below-average compensation to capacity resources, a pattern that has persisted for 

many years in PJM.  See infra Complaint part IV; Ex. 5; Ex. 6.  

STATUTORY AND REGULATORY BACKGROUND 

I. FERC JURISDICTION UNDER THE FEDERAL POWER ACT 

As a “creature of statute,” FERC has “no constitutional or common law existence or 

authority, but only those authorities conferred upon it by Congress.”  Atl. City Elec. Co. v. FERC, 

295 F.3d 1, 8 (D.C. Cir. 2002) (citation and internal quotation marks omitted).  Accordingly, “if 

there is no statute conferring authority, FERC has none.”  Id. 

FPA section 201(b)(1) grants FERC jurisdiction over “the transmission of electric energy 

in interstate commerce” and “the sale of electric energy at wholesale in interstate commerce,” 
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but “not . . . any other sale of electric energy.”  16 U.S.C. § 824(b)(1).  The limits on FERC’s 

affirmative authority under FPA section 201 may not be overridden or expanded “[a]bsent a 

‘clear and specific grant of jurisdiction’ elsewhere” in the FPA.  EPSA at 222 (quoting New York 

v. FERC, 535 U.S. 1, 22 (2002)). 

FPA section 205 requires the Commission to ensure that “[a]ll rates and charges made, 

demanded, or received by any public utility for or in connection with the transmission or sale of 

electric energy subject to the jurisdiction of the Commission, and all rules and regulations 

affecting or pertaining to such rates or charges” are just and reasonable.  16 U.S.C. § 824d(a) 

(emphasis added).  “FERC’s jurisdiction over the sale of electricity has been specifically 

confined to the wholesale market.”  EPSA at 219 (quoting New York, 535 U.S. at 19). 

FPA section 206 requires the Commission to set aside “any rate, charge, or classification, 

demanded, observed, charged, or collected by any public utility for any transmission or sale 

subject to the jurisdiction of the Commission, or that any rule, regulation, practice, or contract 

affecting such rate, charge, or classification” which the Commission determines to be unjust and 

unreasonable or is unduly discriminatory or preferential.  16 U.S.C. § 824e(a) (emphasis added).  

Because FPA “sections 205 and 206 do not constitute a ‘clear and specific grant of jurisdiction,’” 

they cannot override limits on FERC’s jurisdiction contained in FPA section 201.  EPSA at 222.  

The inclusion of authority over “practices . . . affecting” jurisdictional rates, charges, and 

classifications therefore does not provide FERC with unlimited authority—the D.C. Circuit has 

recognized that this language has “boundaries.”  Id. at 221; see also Altamont Gas Transmission 

Co. v. FERC, 92 F.3d 1239, 1248 (D.C. Cir. 1996) (explaining that FERC cannot “do indirectly 

what it could not do directly”).  FERC’s jurisdiction “is limited to those methods or ways of 

doing things on the part of the utility that directly affect the rate or are closely related to the rate, 
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not all those remote things beyond the rate structure that might in some sense indirectly or 

ultimately do so.”  Cal. Indep. Sys. Operator Corp. v. FERC, 372 F.3d 395, 403 (D.C. Cir. 

2004); accord City of Cleveland v. FERC, 773 F.2d 1368, 1376 (D.C. Cir. 1985); see, e.g., 

Calpine Corp. v. FERC, 702 F.3d 41, 47 (D.C. Cir. 2012) (holding that FERC lacks jurisdiction 

over the rates for station power consumed by generators for their own operations use, rather than 

sold to others for resale). 

II. DEMAND RESPONSE UNDER THE ENERGY POLICY ACT OF 2005 

The Energy Policy Act of 2005 (“EPAct 2005”) stated that “[i]t is the policy of the 

United States to encourage States to coordinate, on a regional basis, State energy policies to 

provide reliable and affordable demand response services to the public.”  EPAct 2005, Pub. L. 

109-58 § 2642(e), 119 Stat. 594 (Aug. 8, 2005) (emphasis added).  Congress stated that “[i]t is 

the policy of the United States that time-based pricing and other forms of demand response . . . 

shall be encouraged.”  Id. § 2642(f).  To encourage these state policies, the Secretary of the 

Department of Energy was directed to “provide technical assistance to the States and regional 

organizations formed by two or more States” in order to “assist them” in finding ways to identify 

and utilize demand response resources.  Id. § 2642(e)(2). 

In Order No. 745, FERC asserted that its rules governing demand response’s participation 

in wholesale energy markets was “consistent” with the policy described in EPAct 2005 because 

the rules were intended to remove barriers to demand response participation in the markets.  See 

Order No. 745 at P 11 (citing EPAct § 2642(f)).  In EPSA, however, the D.C. Circuit held that 

the provisions of EPAct 2005 discussing demand response are “[p]olicy statements . . . not 

delegations of regulatory authority.”  EPSA at 223 (internal quotation marks omitted).  The court 

also explained that EPAct 2005 confirms “that Congress intended demand response resources to 
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be regulated by the states, as part of the retail market.”  Id.; accord id. at 224 (“Congress left 

regulation of this aspect of retail demand up to the states, rather than to the federal government.”). 

III. FERC REGULATION OF DEMAND RESPONSE 

FERC has implemented its demand response initiatives in three rulemaking proceedings:  

Order No. 719, Order No. 745, and Order No. 755.  Although Order No. 745 was the only rule 

before the D.C. Circuit in EPSA, the rationale given for the court’s holding that FERC’s assertion 

of jurisdiction over demand response compensation was unlawful because demand response is 

not a “sale for resale” under FPA section 201 appears to render Order No. 719 and Order No. 

755 invalid as well.  See EPSA at 219, 221-22, 225.  

A. Order No. 719 

In Order No. 719, FERC required RTOs and ISOs to take steps to incorporate demand 

response into organized electricity markets.  See Wholesale Competition in Regions with 

Organized Elec. Mkts., Order No. 719, 125 FERC ¶ 61,071 (2008), on reh’g, Order No. 719-A, 

128 FERC ¶ 61,059, reh’g denied, Order No. 719-B, 129 FERC ¶ 61,252 (2009).  Specifically, 

Order No. 719 required RTOs and ISOs to accept offers to provide ancillary services from 

technically capable demand response resources in the same way that such offers are accepted 

from other resources.  Order No. 719 at P 47.  The order also required the elimination of 

deviation charges imposed on buyers in energy markets who voluntarily reduce their demand 

during system emergencies.  Id. at P 111.  Additionally, the order required RTOs and ISOs to 

permit aggregators of retail demand responses to offer the combined demand responses directly 

into the RTOs’ and ISOs’ organized markets, unless doing so was prohibited by the laws or 

regulations of a relevant electric retail regulatory authority.  Id. at P 154.  Order No. 719 also 

required RTOs and ISOs to reform their market rules, if necessary, to ensure that price formation 

for demand response resources called upon during operating reserve shortages “accurately 
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reflect[s] the value of such energy during such shortage periods.”  Id. at P 194.  Finally, the order 

required RTOs and ISOs to “assess and report on any remaining barriers to comparable treatment 

of demand response resources that are within the Commission’s jurisdiction and to submit . . . 

findings and any proposed solutions.”  Id. at P 274.  

The D.C. Circuit rejected two petitions for judicial review of Order No. 719 and its 

sequels.  The first petition for review of Order No. 719-A was dismissed as incurably premature 

because the petitioner had also requested rehearing at FERC.  See Am. Pub. Power Ass’n v. 

FERC, No. 09-1243 (D.C. Cir. Dec. 10, 2009).  A second petition, filed by the Indiana Utility 

Regulatory Commission (“IURC”), challenged Order Nos. 719, 719-A, and 719-B.  See Ind. Util. 

Regulatory Comm’n v. FERC, 668 F.3d 735, 738-40 (D.C. Cir. 2012).  The court declined to 

examine IURC’s argument that FERC exceeded its jurisdiction because that argument was not 

adequately preserved on rehearing.  Id. at 738-40.  However, the court affirmed the method 

FERC had adopted for determining demand response resource eligibility.  See id. at 740-41.   

Because prior attempts to challenge FERC’s initial assertion of jurisdiction over demand 

response in Order No. 719 were found to be incurably premature or inadequately preserved, the 

D.C. Circuit never reached the question whether Order No. 719 exceeded FERC’s jurisdiction. 

B. Order No. 745 

In Order No. 745, FERC adopted rules addressing compensation for demand response 

resources participating in RTO and ISO markets.  See Order No. 745 at P 2.  The order required 

that demand response resources be paid the wholesale market price (the Locational Marginal 

Price, or LMP) for the power they agree not to consume, without reducing that amount to reflect 

the avoided costs of foregoing retail consumption.  See id at P 47.  FERC also required RTOs 

and ISOs to implement “net benefits tests,” designed to ensure that use of demand response 

resources is cost-effective, meaning that the subsidy payments demand resources (i.e., those 
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payments in excess of the amount saved by not consuming) do not exceed the economic benefit 

to other customers provided by the demand response (i.e., the overall suppression of prices 

associated with the demand reduction induced by the subsidy).  See id. at P 78.  FERC held that 

it has jurisdiction over demand response in organized wholesale energy markets “because it 

directly affects wholesale rates.”  Id. at P 112.  It also “recognize[d] that jurisdiction over 

demand response is a complex matter that lies at the confluence of state and federal jurisdiction,” 

and thus Order No. 745 stated that it did not require “actions that would violate state laws or 

regulations,” and that it did not “regulat[e] retail rates or usurp[] or imped[e] state regulatory 

efforts concerning demand response.”  Id. at P 114.  As already discussed, the D.C. Circuit 

vacated Order No. 745 because the court concluded that FERC does not have jurisdiction to 

regulate demand response compensation, see EPSA at 218, 225, and because it found the pricing 

methodology FERC adopted to be arbitrary and capricious, see id. at 224-25. 

C. Order No. 755 

In Order No. 755, FERC adopted new rules related to frequency regulation.  Frequency 

Regulation Compensation in Organized Wholesale Power Mkts., Order No. 755, 137 FERC 

¶ 61,064 (2011), reh’g denied, Order No. 755-A, 138 FERC ¶ 61,123 (2012).  In that order, 

FERC recognized new types of resources, including demand response resources, are being used 

in certain RTOs and ISOs to provide frequency regulation.  Order No. 755 at P 5.  FERC 

concluded that existing compensation schemes for frequency regulation resources failed to fully 

and fairly compensate all such resources because the schemes did not adequately take into 

account the amount of regulation service provided.  Id. at P 65.  FERC therefore required that all 

frequency regulation resources, including demand response resources providing regulation 

service, must be paid a uniform clearing price that includes the marginal resource’s opportunity 
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costs.  Id. at P 99.  No party sought judicial review of Order No. 755, which did not become final 

until the EPSA case was already pending before the D.C. Circuit.  

IV. IMPLEMENTATION OF DEMAND RESPONSE IN PJM 

FERC has issued a number of orders approving and modifying the participation of 

demand response in PJM’s capacity market in order to incent demand response resources to 

reduce retail energy consumption by compensating demand response resources as if they 

produced energy.  Over time, these tariff provisions have been altered to reflect perceived abuses 

by demand response resources or aggregators of demand response resources.   

On August 31, 2005, PJM filed a proposal to implement the Reliability Pricing Model 

(“RPM”)—which would incorporate locational valuation for capacity—to replace PJM’s existing 

capacity construct.  See PJM Interconnection, L.L.C., 115 FERC ¶ 61,079 (2006).  As relevant 

here, PJM proposed to allow demand response resources to participate in both the Base Residual 

Auction and incremental capacity auctions.  Id. at P 76.
3
  PJM also proposed to allow demand 

response resources to be nominated three months before a Delivery Year as “Interruptible Load 

for Reliability” or “ILR,” which is a separate type of resource that “receive[s] the same type of 

payments as demand response resources that are offered and cleared in the auctions.”  Id.
4
  In 

April 2006, FERC found that RPM’s integration of demand response resources was just and 

reasonable, id. at P 85, Ordering Para. (B), and required no modifications to PJM’s proposed ILR 

                                                 
3
  See PJM Tariff, Attach. DD, §§ 5.4, 5.5; PJM RAA § 1.8.  Other references to demand 

response are found in PJM Tariff, Attach. K, § 1.3.1B.03; PJM Tariff, Attach. DD, §§ 1, 2.1A, 

2.1B, 2.1D, 2.20, 2.21, 2.22, 2.24A, 2.24B, 2.24C, 2.25, 2.34, 2.36A, 2.36B, 2.36C, 2.39, 2.41E, 

2.43, 2.49, 2.55, 2.65C, 5.3A, 5.4, 5.5, 5.6.1, 5.7, 5.8, 5.10, 5.11, 5.12, 5.14, 6.5, 8.1, 8.4, 11, 

11A, 13.2, 15, 16.1; and PJM Tariff, Attach. DD-1, §§ A-K. 

4
  PJM Tariff provisions governing ILRs were previously located in PJM Tariff, Attach. DD, 

§ 5.13 and PJM RAA, Sched. 6.  However, as discussed below, ILRs were eliminated in 2009 in 

response to complaints that ILRs caused over-procurement of capacity and unreasonable prices. 
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provisions, id. at P 85.  FERC initiated hearing and settlement proceedings for certain other parts 

of PJM’s RPM proposal. 

In December 2006, FERC approved a settlement regarding the implementation of RPM, 

subject to certain conditions, and noted that the settlement “preserves the participation of demand 

response” in PJM’s capacity auctions.  See PJM Interconnection, L.L.C., 117 FERC ¶ 61,331 at 

P 31 (2006).
5
  FERC explained that “[d]emand resources offered and cleared in a Base Residual 

or Incremental Auction will receive the corresponding Capacity Resource Clearing Price as 

determined in such auction, in accordance with Attachment DD of the PJM Tariff.”  Id.  FERC 

also found that the settlement preserves the “option of allowing Load Serving Entities to mitigate 

capacity obligations through demand response solutions certified as late as three months before 

the delivery year” in the form of ILRs.  Id.  FERC explained that “Interruptible Load Resources 

providers will receive compensation for demand response as much as market participants do 

today through PJM’s Active Load Management rules.”  Id.  Under the settlement, demand 

response resources “may be relied on by Fixed Resource Requirement Load Serving Entities if 

included in the Fixed Resource Requirement Capacity Plan.”  Id.
6
  The settlement also required 

additional procedures for developing and supporting measures to include demand response.  See 

PJM Interconnection, L.L.C., 117 FERC ¶ 61,331 at P 32. 

On June 25, 2007, FERC issued an order on rehearing that accepted PJM’s compliance 

filing and “affirm[ed] its finding that the RPM market design is a just and reasonable method of 

managing resource adequacy and ensuring reliable energy supplies within PJM.”  PJM 

                                                 
5
  However, FERC ordered PJM to incorporate into its Tariff provisions which were located in 

the PJM Reliability Assurance Agreement and PJM Business Manuals setting forth the eligibility 

criteria and RPM rules for demand response and ILR.  See id. at PP 131-34, Ordering Para. (E).  

PJM incorporated these criteria and rules into PJM Tariff, Attach. DD-1. 

6
  See PJM Tariff, Attach. DD-1, § A. 
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Interconnection, L.L.C., 119 FERC ¶ 61,318 at P 2 (2007).  FERC granted a request by the New 

Jersey Board of Public Utilities to require PJM to post capacity auction results data on its 

website, including demand response participation in the auctions.  See id. at P 209. 

On March 29, 2009, FERC issued an order addressing additional proposed reforms to the 

RPM.  See PJM Interconnection, L.L.C., 126 FERC ¶ 61,275 (2009).  FERC accepted PJM’s 

proposal to eliminate the demand response ILR provisions from its tariff starting in the 2012-

2013 Delivery Year.  Id. at P 83.  FERC agreed with PJM that the ILR provisions “unnecessarily 

le[d] to over-procurement of capacity in the Base Residual Auction and needlessly impose[d] 

additional costs on load.”  Id. at P 84.  The ILR provisions had enabled demand response 

resources to withhold their capacity from a Base Residual Auction and thereafter offer their 

capacity as ILR resources, thereby “receiv[ing] the benefits of clearing the auction without 

competing in it.”  Id. at P 67.  ILR had essentially transformed into a free or riskless option on 

the auction clearing price that was easily abused.   

At the same time, FERC also conditionally approved PJM’s proposal to allow demand 

response resources to participate in RPM incremental capacity auctions.  Id. at PP 83-84.
7
  FERC 

accepted PJM’s proposal to modify the Demand Resource Compliance Penalty Charge by 

allowing a participant to net the performance of all Demand Resources it commits in a single 

zone for purposes of determining whether it has met its capacity obligations when called on by 

PJM to reduce load.  Id. at PP 174, 180.
8
  On August 14, 2009, FERC rejected rehearing requests 

                                                 
7
  PJM proposed to use a 2.5 percent capacity “hold-back” in the Base Residual Auctions to 

allow short lead time resources to participate in the incremental auctions.  FERC was not 

convinced that would be effective and directed PJM to “revis[e]” this approach.  Id. at P 85.  

Provisions governing demand response resource participation are located in PJM Tariff, Attach. 

DD-1, PJM RAA, Schedule 6, and PJM Business Manuals 18 and 18a. 

8
  The Demand Resource Compliance Penalty Charge is governed by PJM Tariff, Attach. DD, 

§ 11. 
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regarding its approval of both PJM’s elimination of ILR and PJM’s modification to the penalty 

charge.  PJM Interconnection, L.L.C., 128 FERC ¶ 61,157 at PP 75, 118 (2009). 

On September 1, 2009, PJM submitted further revisions to the RPM tariff provisions 

governing demand response.  At that time, the tariff prohibited existing demand response 

resources from setting the market clearing price in RPM auctions.  See PJM Interconnection, 

L.L.C., 129 FERC ¶ 61,081 at P 24 (2009) (discussing PJM Tariff, Attach. DD, §§ 5.6.3 & 

6.5(b)).  This caused existing demand response resources to submit “price taker” offers, lowering 

their incentive to participate in capacity auctions.  FERC accepted PJM’s proposal to allow all 

demand response resources to set market clearing prices.  Id. at P 30.
9
  FERC also accepted 

PJM’s proposals to exclude demand response resources from offer-price mitigation rules and to 

apply market power screens only to generation resources, finding no evidence that demand 

response resources were able to exercise market power.  Id. at P 31.  However, FERC instructed 

the Market Monitor to notify the agency if any market power concerns arise.  Id.  Finally, FERC 

accepted PJM’s proposal to shorten the notice period that a demand response resource is required 

to give that it intends to participate in an auction from 45 days to 15 days.  Id. at P 36.
10

 

On April 7, 2011, PJM proposed to eliminate what it described as an incentive for 

demand response aggregators to intentionally register end-use customers that have little or no 

actual ability to curtail their loads.  PJM Interconnection, L.L.C., 135 FERC ¶ 61,212 (2011).  

Recognizing that its tariff provisions contained a potential ambiguity, PJM clarified that 

Curtailment Service Providers (sellers of aggregated demand response resources) could not count 

curtailments that failed to exceed a resource’s Peak Load Contribution (“PLC”) as offsets against 

                                                 
9
  Prior PJM Tariff, Attach. DD, § 5.6.3, which prohibited demand response resources from 

setting auction clearing prices, was deleted and PJM Tariff, Attach. DD, § 6.5(b) was amended to 

provide that offer-price mitigation did not apply to any demand resource.   

10
  See PJM Tariff, Attach, DD-1, § A(5); PJM RAA, Sched. 6, § A(5). 
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under-performing demand response resources.  See id. at PP 9-11.  Otherwise, demand response 

resources could take advantage of the ambiguity and jeopardize reliability in PJM by “double 

counting” capacity resources (once via the original reduced peak load contribution and a second 

time via a reduction from a higher level that did not fall below the PLC).  FERC conditionally 

accepted PJM’s proposal, finding that “a PLC baseline metric provides a just and reasonable 

methodology for measuring demand response performance within the structure of PJM’s 

capacity market.”  PJM Interconnection, L.L.C., 137 FERC ¶ 61,108 at P 64 (2011).   

On June 18, 2010, PJM made a compliance filing implementing tariff changes regarding 

shortage pricing requirements to comply with Order No. 719.  See PJM Interconnection, L.L.C., 

Order on Compliance Filing, 139 FERC ¶ 61,057 at P 1 (2012).  PJM’s proposal included several 

measures to address shortage pricing, including “allow[ing] emergency demand response . . . to 

set price.”  Id. at P 5.  FERC approved PJM’s proposal, finding that it would “encourage existing 

demand response . . . to provide supplies during shortage conditions” because they would “be 

eligible to receive the prevailing energy and reserve market clearing price.”  Id. at P 7. 

On August 2, 2013, PJM filed new rules regarding information that demand response 

resources must provide before submitting an offer into a PJM capacity auction.  See PJM 

Interconnection, L.L.C., 146 FERC ¶ 61,150 at P 1 (2014).  These new requirements—including 

a description of what methods the demand response provider will use to achieve its load 

reduction—were intended to ensure that demand response resources are actually able to provide 

the retail demand reductions that they offer.  Id.
11

  FERC accepted PJM’s proposal on February 

28, 2014.  Id. at P 21.
12

 

                                                 
11

  PJM had previously attempted to implement these information submission requirements 

through its business practice manual, but FERC granted a complaint initiated by the Demand 
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FERC has also approved PJM’s proposal to integrate Price-Responsive Demand (“PRD”) 

into its capacity markets.  On September 23, 2011, PJM proposed amendments to the RPM to 

allow customers operating under compliant state tariffs to submit offers indicating the price at 

which they would limit their demand and, in turn, allow PJM to alter the demand curve in PJM 

capacity auctions by committing to reduce load by certain levels at those certain prices (thus 

shifting the demand curve to the left).  See PJM Interconnection, L.L.C., 137 FERC ¶ 61,204 

(2011).  PJM defined “PRD” as end-use customer load with meters measuring consumption at 

intervals of one hour or less, which has a dynamic retail rate structure corresponding with LMP, 

and which is subject to supervisory control in the event that PJM declares an emergency 

condition.  See id. at P 8.  PJM proposed to allow PRD providers to commit, in advance of a 

Base Residual Auction, that their retail energy consumption (or “load”) would reduce to a certain 

level—the Maximum Emergency Service Level—if LMP reaches a certain price or if PJM 

declares a maximum generation emergency.  Id. at P 12.  PJM would then calculate “PRD 

Credits” reflecting the savings produced by these planned load reductions, and the capacity 

obligation of load serving entities providing the PRD would be reduced by the amount of their 

PRD Credits (i.e., the demand curve would have shifted).  See id. at P 16.  In order to “prevent 

duplicative commitments of the same load reduction capability,” PJM proposed to bar loads 

registered as PRD from also being simultaneously committed to provide any other demand 

response function in either the PJM energy or capacity market.  Id. at PP 11, 20.  After a 

technical conference, FERC approved PJM’s proposal, but required PJM to make a compliance 

filing to provide rules for non-load-serving-entity PRD providers to submit PRD price curves in 

                                                                                                                                                             

Response Coalition and held that the requirements must be filed as part of PJM’s Tariff.  See 

Demand Response Coal. v. PJM Interconnection, L.L.C., 143 FERC ¶ 61,061 (2013). 

12
 The information submission requirements are located in PJM Tariff, Attachment DD-1.A and 

RAA Schedule 6.  
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the day-ahead and real-time markets.  PJM Interconnection, L.L.C., 139 FERC ¶ 61,115 (2012).  

FERC accepted PJM’s compliance filing on September 20, 2012.  PJM Interconnection, L.L.C., 

140 FERC ¶ 61,222 (2012).  To date, no one has elected to participate in the PRD program. 

On December 24, 2013, PJM proposed further tariff modifications “to increase the 

operational flexibility of Demand Resources.”  PJM Interconnection, L.L.C., Docket No. ER14-

822, Tr. Letter at 1 (Dec. 24, 2013).  Citing a need to provide “increased operational flexibility” 

in dispatching demand response resources, PJM proposed various changes to its tariff and 

governing agreements that would create a new category of demand response resources—termed 

“Pre-Emergency Load Response”—that would be treated “more in line with Generation Capacity 

Resources.”  Id. at 8-10.  PJM desired more flexibility to dispatch these resources, including the 

ability to call upon those resources before declaring a system emergency. 

On January 28, 2014, the PJM IMM filed an FPA section 206 complaint against PJM, 

explaining that PJM’s December 24, 2013 filing failed to address the “serious issues” arising 

from the fact that the PJM rules “do not treat Demand Resources in a manner comparable to 

other Capacity Resources, even though Demand Resources are sold in the same capacity market, 

are treated as a substitute for other Capacity Resources and displace other Capacity Resources in 

RPM auctions.”  Indep. Mkt. Monitor for PJM v. PJM Interconnection, L.L.C., Docket No. 

EL14-20, Complaint and Motion to Consolidate of the Independent Market Monitor for PJM at 1 

(Jan. 28, 2014).  In the complaint, the IMM urges FERC to direct PJM “to take immediate action 

to correct [the] design flaw” that results in “unjust, unreasonable, and unduly discriminatory” 

rules.  Id. at 2.  In particular, the IMM points out that demand response resources should be 

subject to the same rules as those that generators are:  they should be subject to a must-offer 

requirement and the same energy offer cap.  Id. at 2-7. 
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On May 9, 2014, FERC issued an order rejecting in part and accepting in part PJM’s 

proposed tariff modifications.  PJM Interconnection, L.L.C., 147 FERC ¶ 61,103 (2014).  FERC 

accepted the proposed Pre-Emergency Load Response Program except for “PJM’s proposal to 

create sub-zones inside an operating day, and to require demand response resources to respond to 

dispatch inside these sub-zones (or same-day, sub-zonal dispatch) or face penalties.”  Id. at P 149.  

FERC found that PJM had “not demonstrated that the demand response resources which comply 

with day-ahead sub-zonal dispatch are capable of complying with sub-zonal dispatch on the 

operating day within the default 30-minute signal without imposing prohibitive costs on those 

resources.”  Id. at P 150.  

COMPLAINT 

I. STANDARD OF REVIEW FOR COMPLAINTS UNDER FPA SECTION 206 

Under FPA section 206, once a claimant demonstrates that a rate, practice, or tariff 

provision is unjust, unreasonable, or unduly discriminatory, the Commission must “determine the 

just and reasonable rate, charge, classification, rule, regulation, practice, or contract to be 

thereafter observed and in force, and shall fix the same by order.”  16 U.S.C. § 824e(a); see, e.g., 

Md. Pub. Serv. Comm’n v. FERC, 632 F. 3d 1283, 1285 n.1 (D.C. Cir. 2011); Tenn. Gas Pipeline 

Co. v. FERC, 860 F.2d 446, 454 (D.C. Cir. 1988).  Here, the provisions of the PJM Tariff, 

agreements, and business manuals governing the PJM capacity market that require or authorize 

payments to demand response resources in order to “lure” consumers to reduce retail 

consumption of energy are not only unjust and unreasonable, but are also unlawful under the 

D.C. Circuit’s rationale in EPSA.  The Commission may not accept or impose a rate mechanism 

that includes unlawful payments to demand response resources.  
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II. PROVISIONS IN THE PJM TARIFF AND GOVERNING AGREEMENTS ARE UNLAWFUL 

TO THE EXTENT THAT THEY REQUIRE OR AUTHORIZE PAYMENT FOR DEMAND 

RESPONSE IN THE PJM CAPACITY MARKET 

A. FERC Lacks Jurisdiction Over Demand Response Because It Does Not Constitute a 

Sale of Energy for Resale Under FPA Section 201 and Is Not a Practice “Affecting 

Rates” Under FPA Section 206 

The D.C. Circuit vacated Order No. 745 on jurisdictional grounds; but, even if “FERC 

had statutory authority to execute the Rule in the first place, Order 745 would still fail because it 

was arbitrary and capricious.”  EPSA at 224.   

First, the court rejected FERC’s proffered distinction between “wholesale” and “retail” 

demand response.  Id. at 220-21.  FERC argued that a reduction in consumption of electric 

energy in response to an incentive payment was a “wholesale demand response,” in contrast to a 

reduction in demand due to high prices, which it termed “retail-level” demand response.  Id. at 

220.  But the court found that “wholesale demand response” was merely “a fiction of [FERC’s] 

own construction” because “demand response is not a wholesale sale of electricity; in fact, it is 

not a sale at all.”  Id. at 221.  FERC’s rule thus could not escape intrusion into state-regulated 

retail markets: “Demand response—simply put—is part of the retail market.  It involves retail 

customers, their decision whether to purchase at retail, and the levels of retail electricity 

consumption.”  Id. at 223.  Meanwhile, FERC’s jurisdiction under FPA sections 205 and 206 

“extend[s] only to those matters which are not subject to regulation by the States.”  Id. at 221 

(quoting FPA section 201(a), 16 U.S.C. § 824(a)). 

Second, FERC’s reliance on FPA sections 205 and 206 was unavailing.  Id.  FERC 

argued, and the court accepted, that “demand response compensation affects the wholesale 

market.”  Id.  However, this rationale “has no limiting principle.  Without boundaries, [FPA] 

§§ 205 and 206 could ostensibly authorize FERC to regulate any number of areas, including the 

steel, fuel, and labor markets.”  Id. at 221.  The court rejected FERC’s proposal that “‘affecting’ 
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jurisdiction can be appropriately limited to ‘direct participants’ in jurisdictional wholesale energy 

markets” because “the directness of participation may be a function of the richness of the 

incentives FERC commands” and “[t]he commission’s authority must be cabined by something 

sturdier than creative characterizations.”  Id.  Rather, the court concluded that “[t]he limits of 

§§ 205 and 206 are best determined in the context of the overall statutory scheme.”  Id.  The 

limits of FPA section 201—which confers upon states “exclusive authority to regulate the retail 

market”—cannot be erased by the “broad ‘affecting’ language of §§ 205 and 206.”  Id. at 221-

22.  Similarly, the court rejected FERC’s view that it was “only ‘luring’ the resource to enter the 

market.”  Id. at 223.  “The lure is change of the retail rate.”  Id.  FERC’s direct regulation of “a 

matter subject to state control” exceeded FERC’s jurisdiction.  Id. at 222, 225. 

Third, the Court rejected FERC’s methodology for compensating demand response 

resources because FERC “failed to properly consider—and engage—Commissioner Moeller’s 

reasonable (and persuasive) arguments, reiterating the concerns of Petitioners and other parties, 

that Order 745 will result in unjust and discriminatory rates.”  Id. at 225.  Commissioner Moeller 

argued that Order No. 745—which specified energy payments for demand response resources 

that are similar to those that FERC requires for capacity payments due to demand response 

resources—“‘overcompensat[es]’ demand response resources because it ‘requires that demand 

resource[s] be paid the full LMP plus be allowed to retain the savings associated with [the 

provider’s] avoided retail generation cost.’”  Id. (quoting Commissioner Moeller’s dissent in 

Order No. 745-A).  Thus, the economic “signal” for the decision to not consume was the sum of 

the avoided retail payment and the market LMP; that is clearly a double payment and was 

therefore “excessive” in Commissioner Moeller’s opinion.  FERC’s response to this concern was 

that “demand response resources are comparable to generation resources and should therefore 
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receive the same level of compensation.”  Id.  But the court found “comparable contributions 

cannot be the reason for equal compensation, when generation resources are incomparably 

saddled with generation costs.  Nor can FERC justify its current overcompensation by pointing 

to past under-compensation.”  Id.  Because FERC failed to provide a “direct response” to 

arguments that Order No. 745 results in overcompensation, which “cannot be just and 

reasonable,” the Court found it “would still vacate the Rule if we engaged the Petitioners’ 

substantive arguments,” rather than relying solely on jurisdiction.  Id. (citation and internal 

quotation marks omitted). 

FERC has implemented its demand response initiatives in three rulemaking proceedings:  

Order No. 719, Order No. 745, and Order No. 755.  Although Order No. 745 was the only rule 

before the D.C. Circuit in EPSA, the court’s reasons for holding that Order No. 745 was ultra 

vires also invalidate Order No. 719 and Order No. 755.  The court held that FERC may not 

lawfully assert jurisdiction over demand response compensation.  See EPSA at 219, 221-22, 225.  

Order No. 719 and Order No. 755 thus do not provide some alternative path supporting FERC 

jurisdiction to require demand response payments in capacity markets.   

B. The D.C. Circuit’s Reasons for Vacating Order No. 745 Apply with Equal Force to 

Capacity Markets 

While Order No. 745 governed payments for demand response resources in the wholesale 

energy market, the court’s reasons for holding that Order No. 745 was ultra vires apply with 

equal force to wholesale capacity markets.   

First, FERC’s wholesale capacity markets—like its energy markets—cannot pay for a 

sale for resale of demand response because demand response “is not a sale at all.”  Yet this is 

exactly what PJM does.  In both markets, demand response reflects a decision by the consumer 

not to consume, either at a specified price and time in the near-term daily or real-time hourly 
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energy markets or at some longer-term future time in the capacity market, where Base Residual 

Auctions are held three years in advance of delivery, as supplemented by later incremental 

capacity auctions as the delivery year approaches.  Either way, payments to demand response 

resources still “involve[] retail customers, their decision whether to purchase at retail, and the 

levels of retail electricity consumption.”  EPSA at 223. 

Second, the principle that FPA section 201 limits FERC’s jurisdiction over matters that 

“affect rates” also applies to capacity markets.  There is nothing inherent about capacity that 

expands FERC’s authority such that regulation of demand response would be appropriate in 

capacity—but not energy—markets.  Indeed, the actual manifestation of demand response in the 

capacity market is made by treating the demand resource as an energy “supplier” of a specific 

quantity of energy, at a price designated by the Curtailment Service Provider (that is, an 

aggregator of several demand response resources) or other demand response resource party.  If 

anything, the “luring” effect is more pronounced in capacity markets because the effect of 

capacity costs on consumers’ bills typically is much smaller than energy costs.  It is conceivable 

that a retail consumer might be able to “see” high LMP real-time prices and wish to respond, but 

the average retail consumer would normally have no idea what the results of a capacity auction 

mean or how their behavior might impact capacity costs.  Luring a retail consumer into changing 

its behavior by entering the wholesale capacity markets does not confer upon FERC jurisdiction 

over retail rates.  See id. 

Third, it is unjust and discriminatory to overpay demand response resources the same 

price generation resources receive “when generation resources are incomparably saddled with 

generation costs.”  Id. at 225.  This is true in capacity markets:  FERC has failed to justify paying 

demand response resources the same as generation resources when the two resources are so 
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fundamentally different.  Indeed, the PJM Independent Market Monitor made the same point in 

its pending complaint in Docket No. EL14-20 on January 28, 2014 several months before EPSA 

was decided.  While the timing of the operating costs that a generator bears may differ between 

the two markets—energy markets require generators to pay operational expenses, and capacity 

markets are designed to cover marginal “to go” costs—it is true in both markets that demand 

response resources benefit both from (a) avoided costs and (b) market payments, without the 

significant expense of operating or building a generator.  Ultimately, the manifestation of 

demand response is the same in both markets:  the demand response resource is deemed to 

“supply” energy by agreeing not to consume energy at retail.  Thus, to the extent that PJM’s 

capacity auctions pay demand response resources the same clearing price that generators receive, 

the resulting rates are unjust and unreasonable, and unlawful. 

III. THE INCLUSION OF DEMAND RESPONSE IN THE MAY 2014 BASE RESIDUAL 

AUCTION WAS UNLAWFUL AND MUST BE SET ASIDE  

A. The May 2014 Base Residual Auction Must Be Recalculated by Excluding Demand 

Response to Comply with the Federal Power Act 

Recalculating the May 2014 BRA for the 2017/2018 Delivery Year results will not be 

unduly burdensome and will not harm any lawful auction participants.  The BRA essentially 

involves the analysis of a pool of data submitted before each auction.  See PJM Tariff, Attach. 

DD, § 5.10.  During an auction, PJM applies an established optimization algorithm to evaluate 

the Sell Offers and other data inputs to determine the Sell Offers that clear a given auction.  See 

id. § 5.12.  The offer window for the May 2014 BRA was May 16, 2014.
13

  Thus, all offers for 

the May 2014 BRA have already been submitted and the data pool is already established.  As a 

                                                 
13

  See PJM Newsroom, 2017/2018 RPM BRA Offer Window Now Open & Impact of FERC 

Order (May 13, 2014) (“[T]he offer window for the 2017/2018 Base Residual Auction (BRA) 

opened on Monday, May 12, 2014 and closes on Friday, May 16, 2014.  All RPM suppliers must 

submit offers into eRPM by 5:00 pm on May 16, 2014.”), available at http://www.pjm.com/

about-pjm/newsroom/newsletter-notices/current-cust-info.aspx. 
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result, there is no need to restart the entire auction process including qualifying resources, 

negotiating offer caps, or asking participants to resubmit offers.  All that is necessary is for PJM 

to remove all demand response products from the May 2014 BRA data pool and to rerun the 

algorithms to determine which Sell Offers cleared the auction once the improperly-included 

demand response products are excluded from the data pool.  PJM can recalculate the auction 

results to exclude demand response resources with relative ease; indeed, the PJM IMM has 

already performed that calculation.  See infra part IV. 

Adopting the above approach has two major advantages.  First, it excludes the improperly 

considered demand response products from the May 2014 BRA with the least amount of 

necessary change.  Second, it preserves the expectations of auction participants at the close of the 

window for submitting offers into the May 2014 BRA.  This approach satisfies the legal 

standards established by the D.C. Circuit’s opinion in EPSA in a fair and efficient way.  As 

discussed below in part IV, the IMM has already completed this analysis. 

B. The PJM Tariff Provides That Auction Results Do Not Become Final if a Complaint 

Challenging the Auction Is Filed Before the Auction Closes 

Section 5.11(f) of Attachment DD of the PJM Tariff provides that, if within 10 days of 

the auction results being posted the auction results are under publicly noticed review by FERC, 

the auction results are not final. 

The most reasonable interpretation of “notice” under this provision is that it refers to 

FERC’s electronic acknowledgment of a filing.  The equities support this interpretation because 

PJM was informed before the fact that the complaint would be filed and FirstEnergy filed its 

Complaint before the auction results were announced on May 23.  Moreover, PJM acknowledged 

that the EPSA decisions placed the legality of demand response in doubt through a notice sent to 
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all market participants
14

 and also acknowledged the EPSA decision in a caveat added to the final 

page of PJM’s press release reporting the auction results.
15

  PJM’s interpretation was that the 

EPSA decision was not yet binding because the court—under long-established federal and local 

rules of appellate procedure—withheld issuance of the mandate until seven days after the 

resolution of a timely-filed petition for rehearing or rehearing en banc.  We explain the defects in 

that argument below. 

                                                 
14

  See Ex. 2, Notice to Members on U.S. Court of Appeals Decision, E-mail to PJM Member 

List from Amanda Egan on behalf of Jacqui Hugee, Assistant General Counsel (May 23, 2014).  

The notice stated that: 

PJM is aware that the United States Court of Appeals for the District of Columbia 

Circuit issued an order on May 23, 2014 vacating FERC Order No. 745, finding 

FERC does not have jurisdiction over demand response. PJM is still reviewing the 

order and its ramifications with respect to PJM’s energy, ancillary service and 

capacity markets. 

PJM’s view is that the order is not yet in effect . . . “until seven days after 

disposition of any timely petition for rehearing or petition for rehearing en banc.”  

Therefore, PJM hereby advises that it will continue to abide by the terms of its 

Tariff and Operating Agreement as related to demand response in its markets. 

Id. 

15
  See Ex. 3, PJM Press Release, PJM Capacity Market Secures New and Diverse Resources to 

Meet Future Electricity Demand (May 23, 2014), http://www.pjm.com/~/media/about-pjm/ 

newsroom/2014-releases/20140523-pjm-capacity-market-secures-new-and-diverse-resources-to-

meet-future-electricy-demand.ashx.  The press release was sub-titled “Annual, extended-summer 

demand resources grow, provide more flexibility.”  Id. at 1.  The press release ends with the 

following statement:  “PJM is evaluating a May 23 appeals court ruling vacating FERC Order 

745 in its entirety.  This ruling could affect how demand response resources are able to 

participate in PJM’s markets in the future.  Since the court has not issued a mandate requiring 

FERC to take action pending appeal of its ruling, there are no immediate impacts on the current 

base residual auction results.”  Id. at 2 (emphasis removed). 
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IV. THE REMOVAL OF DEMAND RESPONSE FROM THE MAY 2014 BASE RESIDUAL 

AUCTION WILL PROVIDE GREATER RELIABILITY AT A JUST AND REASONABLE 

PRICE BELOW THE COST OF NEW ENTRY 

The May 2014 BRA “cleared 167,003.7 MW of unforced capacity representing a 20.1% 

reserve margin.”
16

  After taking Fixed Resource Requirement commitments into account, “the 

reserve margin for the entire RTO for the 2017/2018 Delivery Year is projected to be 19.7%, or 

4.0% higher than the target reserve margin of 15.7%.”  Id.  Demand response represents 

10,975 MW of the total capacity procured.  Id. at 6.  Annual capacity resources (including annual 

demand response resources) cleared at $120/MW-day except in the locational constrained PSEG 

LDA, where they cleared at $215/MW-day.  Id. at 1. 

On July 10, 2014, the IMM released a study examining impacts of “demand-side” 

resources on the May 2014 Auction, including a case that removed all Demand Response and 

Energy Efficiency Products (Generation only).
17

  The IMM updated the study on August 26, 

2014 to include an additional case for short-term resource procurement target reduction and 

presented the study to PJM stakeholders on September 9, 2014.
18

  The study found that the 

inclusion of demand response capacity products, along with the significantly smaller quantity of 

energy efficiency products, caused generation resources to be undercompensated by 

$9,347,428,573.  Ex. 6 at 2, tbl. 1.  The auction clearing price also increased from $120 to 

$282.16, and there was no separation between zones.  Id. at 5-6 & tbl. 5. 

                                                 
16

  Ex. 4 at 1, 2017/2018 RPM Base Residual Auction Results, http://www.pjm.com/~/ media/

markets-ops/rpm/rpm-auction-info/2017-2018-base-residual-auction-report.ashx. 

17
  See Ex. 5, Monitoring Analytics, The 2017/2018 RPM Base Residual Auction: Sensitivity 

Analyses (July 10, 2014). 

18
  See Ex. 6, Monitoring Analytics, The 2017/2018 RPM Base Residual Auction: Sensitivity 

Analyses Revised (Aug. 26, 2014). 
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The results of the IMM’s studies demonstrate that removing demand response will not 

harm reliability—and actually retains a level of superior capacity resources in excess of PJM’s 

targeted installed reserve margin—because there are more than enough existing resources that 

failed to clear the auction to cover the removal of demand response products.  As the IMM’s 

analysis shows, even if all demand response resources and energy efficiency resources “were 

eliminated from the capacity market . . . , the capacity market would have cleared.”  Id. at 3.  In 

this scenario, “the market would have cleared reserves of 2.0 percent in excess of IRM, the target 

reserve margin.”  Id.  Further, the replacement of unlawful demand resources with actual 

generation resources will cause system reliability to improve.  Although this positive effect on 

reliability was not quantified by the IMM, PJM’s August 20, 2014 Capacity Performance 

Proposal concedes that demand response resources are an inferior reliability product to baseload 

generation and that demand response is displacing the more reliable, and thus more valuable, 

baseload generation product.
19

   

It is true that removing demand response will cause the auction to clear at a significantly 

higher price:  $282.16 per MW-day.  Ex. 6 at 6.  That price is still significantly less than the 

actual net levelized cost of new entry (“Net CONE”), which the PJM RPM capacity auctions 

have never reached.  Net CONE is $351.39 per MW-day.  Id. at 4.  As the attached graph from 

the IMM State of the Market Report indicates, PJM capacity auction clearing prices have been 

significantly below Net CONE since RPM went into effect,
20

 and clearing prices failed to reach 

                                                 
19

  See Ex. 7, PJM Capacity Performance Proposal at 14 (Aug. 20, 2014). 

20
  See Ex. 8, Monitoring Analytics, LLC, Independent Market Monitor for PJM, State of the 

Market Report 2014, January through June, § 5 at 178 Fig. 5-4 (Aug. 14, 2014).  RPM was 

implemented to correct manifest defects in the prior capacity construct, under which prices fell 

as low as $5 per MW-day from 2005-2007.  See id. 
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Net CONE even when transmission constraints caused price separation for specific Local 

Deliverability Areas (“LDAs”).
21

   

FERC has recognized in numerous orders that a well-functioning market allows suppliers 

to recover their long-term marginal costs, on average and over time.  See, e.g., Astoria 

Generating Co. L.P. v. N.Y. Indep. Transmission Sys. Operator, Inc., 139 FERC ¶ 61,244 at 

P 108 (2012) (“We also agree with NYISO that the objective underlying the demand curves is to 

provide a reasonable opportunity for an efficient new entrant to recover its costs over its 

lifetime . . . .”).  And the Commission also has recognized that Net CONE is the appropriate 

measure to recover these costs.  PJM Interconnection, L.L.C., 135 FERC ¶ 61,022 at P 43 (2011) 

(“We find that Net CONE is a reasonable approximation of the cost of new energy less the 

energy and ancillary services revenues that resources are likely to receive, on average, over the 

resource’s life, and thus Net CONE serves as a reasonable estimate for a competitive offer 

price.”).  However, the capacity market on a megawatt-weighted average has failed to achieve 

that objective and has fallen far short of Net CONE for more than seventeen years.  

In sum, removing demand response resources from the May 2014 Base Residual Auction 

is thus not detrimental to reliability; although the clearing price for annual resources across the 

region would increase, they would remain below Net CONE.  Thus, the increased prices would 

in fact reflect better price signals—ones more likely to attract and support needed capacity in 

PJM—than the auction’s original results.  As the IMM repeatedly stated in its study, these results 

are “worst case,” as it is likely that any resulting price increase would stimulate new entry or 

delay/eliminate retirements.   

                                                 
21

  See id. § 5 at 179 Fig. 5-5.  The only time clearing prices for a specific LDA came close to 

reaching Net CONE was for the ATSI Zone in the 2015/2016 Delivery Year.  See id. 
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V. THE RELIEF REQUESTED IS CONSISTENT WITH THE FILED RATE DOCTRINE AND 

THE RULE AGAINST RETROACTIVE RATEMAKING 

As explained above, the PJM Tariff specifically permits challenges to an auction that are 

filed before the auction results become final.   

Even if the PJM Tariff did not have an express provision permitting a complaint, there is 

no retroactive ratemaking issue because PJM’s implementation of the capacity auctions under the 

approved methodology in Attachment DD to its Tariff was illegal to the extent it permitted 

demand resources to be paid for “supplying” capacity by agreeing not to purchase a specified 

amount of energy at retail in a future delivery year.  See EPSA at 219, 221-22, 225.  Because 

FERC’s orders were ultra vires, governing precedent would permit FirstEnergy (or any other 

aggrieved party) to request retroactive relief.  “‘[W]hen the Commission commits legal error, the 

proper remedy is one that puts the parties in the position they would have been in had the error 

not been made.’”  Exxon Co., U.S.A. v. FERC, 182 F.3d 30, 47 (D.C. Cir. 1999) (“Exxon”) 

(quoting Pub. Utils. Comm’n of Cal. v. FERC, 988 F.2d 154, 168 (D.C. Cir. 1993) (“CPUC”)).  

“‘Absent detrimental and reasonable reliance,’” which cannot exist when FERC’s jurisdiction 

has been squarely challenged in a FERC proceeding prior to judicial review, “‘anything short of 

full retroactivity . . . allows [some parties] to keep some unlawful overcharges without any 

justification at all.  The court strongly resists the Commission’s implication that the Congress 

intended to grant the agency the discretion to allow so capricious a thing.’”  Id. at 48 (quoting 

Pub. Serv. Co. of Colo. v. FERC, 91 F.3d 1478, 1490 (D.C. Cir. 1996) (“Colorado”)).
22

  “This 

                                                 
22

  See also, e.g., Panhandle E. Pipe Line Co. v. FERC, 907 F.2d 185, 189 (D.C. Cir. 1990); 

Office of Consumers’ Counsel, State of Ohio v. FERC, 826 F.2d 1136, 1139 (D.C. Cir. 1987) 

(per curiam); Tenn. Valley Mun. Gas Ass’n v. FPC, 470 F.2d 446, 452 (D.C. Cir. 1972) (“If the 

policy of the Natural Gas Act is not arbitrarily to be defeated by uncorrected Commission error, 

the [injured party] must be put in the same position that it would have occupied had the error not 

been made.”). 
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rule is drawn from ‘the logic of the statute itself.’”  Id. at 47 (quoting Natural Gas Clearinghouse 

v. FERC, 965 F.2d 1066, 1074 (D.C. Cir. 1992)). 

PJM and all PJM market participants have been on notice for several years that FERC’s 

jurisdiction over demand response was challenged by numerous parties at FERC and subject to 

reversal on judicial review.  That notice was more than sufficient to defeat any claim that 

FirstEnergy’s complaint would result in retroactive ratemaking.  See, e.g., Exxon, 182 F.3d at 47; 

CPUC, 988 F.2d at 162; Natural Gas Clearinghouse, 965 F.2d at 1074-75.  And price responsive 

demand—a jurisdictionally sound, tariff-sanctioned program for demand response participation 

in the 2017/2018 auction—was also an option. 

Moreover, FPA section 206(b) specifically provides that the Commission “shall establish 

a refund effective date,” which “[i]n the case of a proceeding instituted on [a] complaint,” as 

here, “shall not be earlier than the date of the filing of such complaint nor later than 5 months 

after the filing of such complaint.”  16 U.S.C. § 824e(b).  Accordingly, FERC has express 

statutory authority to grant refunds effective as of the date of FirstEnergy’s Complaint, which 

was filed prior to the publication of the May 2014 BRA results. 

FirstEnergy is aware that the D.C. Circuit has held that FPA section 206(b) “authorizes 

only retroactive refunds (rate decreases), not retroactive rate increases.”  City of Anaheim v. 

FERC, 558 F.3d 521, 524 (D.C. Cir. 2009) (“Anaheim”).  However, Anaheim distinguished that 

holding from “precedents recognizing FERC’s power to remedy its own errors after being 

reversed in court.”  Id. at 525 (citing Exxon, 182 F.3d at 47; CPUC, 988 F.2d at 162; Natural 

Gas Clearinghouse, 965 F.2d at 1074-75).  Here, the increase in capacity prices that would be 

caused by removing unlawful demand response from the May 2014 BRA falls within the 

exception for illegal agency action that Anaheim expressly recognized.  Moreover, the essential 
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elements of the RPM auction mechanism will not change; rather, a class of unlawful auction 

participants who do not “sell” capacity within the meaning of FPA section 201 will be removed.   

VI. THE DELAYED ISSUANCE OF THE JUDICIAL MANDATE WHILE REHEARING WAS 

PENDING DOES NOT RENDER THE COMPLAINT PREMATURE 

At the same time the D.C. Circuit issued its opinion in EPSA, it also stayed its mandate 

pending “any timely petition for rehearing or petition for rehearing en banc.”  EPSA Mandate.  

Withholding the mandate in that manner merely followed Federal Rule of Appellate Procedure 

41(b) and D.C. Circuit Local Rule 41(a)(1).
23

  The stay of the mandate has no effect on the 

timeliness of this Complaint. 

Among other things, a mandate primarily serves to “inform[] the court below or the 

agency what action the appellate court has taken and what action, if any, the appellate court’s 

decision requires of the lower court or agency, for example, advising that the judgment has been 

vacated with a remand for further proceedings.”  Mayer Brown LLP, FEDERAL APPELLATE 

PRACTICE at 148 (BNA 2d ed. 2013).  When the mandate issues, “jurisdiction reverts to the 

district court or agency from which the appeal came.”  Id.   

The stay of a mandate does not change the precedential effect of an opinion issued by the 

D.C. Circuit.  See Ayuda, Inc. v. Thornburgh, 919 F.2d 153, 154 (D.C. Cir. 1990) (Henderson, J., 

concurring) (“It makes no difference, as the dissent suggests, that the mandate in Ayuda was 

stayed pending disposition of the appellees’ petition for certiorari.  Once the Ayuda opinion was 

                                                 
23

  See Fed. R. App. P. 41(b) (“The court’s mandate must issue 7 days after the time to file a 

petition for rehearing expires, or 7 days after entry of an order denying a timely petition for panel 

rehearing, petition for rehearing en banc, or motion for stay of mandate, whichever is later.  The 

court may shorten or extend the time.”); D.C. Circuit Local Rule 41(a)(1) (“While retaining 

discretion to direct immediate issuance of its mandate in an appropriate case, the court ordinarily 

will include as part of its disposition an instruction that the clerk withhold issuance of the 

mandate until the expiration of the time for filing a petition for rehearing or a petition for 

rehearing en banc and, if such petition is timely filed, until 7 days after disposition thereof.  Such 

an instruction is without prejudice to the right of any party at any time to move for expedited 

issuance of the mandate for good cause shown.”).  
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released it became the law of this circuit.  Stay of the mandate merely delayed return to the 

district court of jurisdiction. . . . [i]t did not affect the district court’s duty—or ours—to apply the 

law set forth in Ayuda to parties not involved in the appeal.”); Hicks v. Bush, No. 02-299 (CKK), 

2007 WL 902303 at *5 n.5 (D.D.C. Mar. 23, 2007) (“[A]lthough the mandate has not yet been 

issued in Boumediene, the D.C. Circuit’s decision is binding on this Court.”); In re Vitamins 

Antitrust Litig., No. Misc. No. 99-1907 TFH, 2003 WL 21802133 at *1 n.1 (D.D.C. Aug. 4, 

2003) (“This Court is, however, bound by the ruling in Empagran despite the fact that no 

mandate has issued.”); Vo Van Chau v. U.S. Dep’t of State, 891 F. Supp. 650, 654 (D.D.C. 1995) 

(“The District Court is bound by the principle of stare decisis to abide by a recent decision of 

one panel of [the Court of Appeals] unless the panel has withdrawn the opinion or the court en 

banc has overruled it.  The fact that a party has petitioned for rehearing, automatically resulting 

in the stay of the mandate under Rule 41 is irrelevant.”) (citations and internal quotation marks 

omitted).
24

   

The stay of the EPSA mandate also does not affect the timeliness of FirstEnergy’s 

Complaint because EPSA did not create new law.  It merely applied the sound and well-

established principles that FERC is a creature of statute and may not leverage the “broad 

‘affecting’ language” in FPA sections 205 and 206 to expand its jurisdiction.  See Cal. Indep. 

Sys. Operator Corp. v. FERC, 372 F.3d 395, 398 (D.C. Cir. 2004).  This is nothing new.  The 

ultra vires nature of the challenged provisions has not changed.  They were unlawful before 

EPSA was decided and they remain unlawful today.  “A judicial construction of a statute is an 

authoritative statement of what the statue meant before as well as after the decision of the case 

                                                 
24

  To be sure, there are numerous cases discussing that an appellate court’s decision is not final 

until a mandate issues.  However, those cases typically concern the enforcement of a judgment 

against the parties to that particular appeal, as opposed to a court’s or agency’s duty to follow a 

higher court’s construction of a law in a separate case. 
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giving rise to that construction.”  Rivers v. Roadway Express, Inc., 511 U.S. 298, 312-13 & n.12 

(1994).  The EPSA decision was not a necessary predicate to file this Complaint any more than 

the EPSA decision was a necessary predicate for the PJM Independent Market Monitor to file its 

pending complaint in Docket No. EL14-20 on January 28, 2014.  EPSA simply provides binding 

authority that makes it very difficult for FERC to deny either complaint. 

VII. THE FILING OF AN AMENDED COMPLAINT TO CLARIFY AND SUPPLEMENT 

POINTS AND AUTHORITIES DOES NOT CHANGE THE REFUND EFFECTIVE DATE 

OF THE INITIAL COMPLAINT 

By filing this Amended Complaint, FirstEnergy does not expand or alter the request for 

relief contained in FirstEnergy’s initial Complaint.  This Amended Complaint provides more 

detailed arguments in support of FirstEnergy’s request for relief, but does not change the relief 

requested.  The filing of this Amended Complaint therefore does not alter the Commission’s 

ability to grant a refund with the effective date requested by FirstEnergy in its initial Complaint: 

May 23, 2014.  Granting a refund effective date based on the date of the initial Complaint rather 

than the date of the Amended Complaint would be consistent with Commission precedent.  See, 

e.g., La. Pub. Serv. Comm’n v. Entergy Servs., Inc., 93 FERC ¶ 61,013 at 61,028 (2000) 

(granting refund effective date based on date of initial complaint, where complaint was amended 

multiple times); Alliant Energy Corp. Servs., Inc. v. Midwest Indep. Transmission Sys. Operator, 

Inc., 111 FERC ¶ 61,499 (2005) (granting refund effective date based on date of initial complaint 

where complaint had been later amended); cf. San Diego Gas & Elec. Co. v. Sellers of Energy 

and Ancillary Servs., 93 FERC ¶ 61,121 at 61,370 (2000) (granting refund effective date for 

relief granted pursuant to a Commission-initiated FPA section 206 investigation based on the 

date of a complaint filed in a related proceeding before the Commission later initiated the 

investigation).  Because this Amended Complaint does request new forms of relief or allege new 

violations not included in the initial Complaint, precedent in which the Commission granted 
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refund effective dates corresponding to the dates of amended complaints is inapposite.  See, e.g., 

Cities & Villages of Albany and Hanover, Ill., 64 FERC ¶ 61,290 (1993) (considering complaint 

which had been amended to add a new issue). 

VIII. RULE 206 COMPLAINT REQUIREMENTS 

A. Rule 206(b)(1): Action or Inaction Alleged to Violate Statutory Standards or Regulatory 

Requirements 

FirstEnergy alleges that the provisions of PJM’s Tariff allowing or requiring the inclusion 

of demand response in capacity markets are illegal, as determined by the D.C. Circuit. 

B. Rule 206(b)(2): Legal Bases for Complaint 

The legal bases for FirstEnergy’s complaint are set forth above in section I of the 

Amended Complaint. 

C. Rules 206(b)(3) and 206(b)(4): Issues Presented as They Relate to the Complainant 

and Quantification of Financial Impact on Complainant 

FirstEnergy is a member of PJM and a participant in PJM’s tariff-based auctions.  The 

continued use of demand response in capacity auctions is likely to prevent generation units 

owned by FirstEnergy to clear in PJM’s auctions, resulting in potentially millions of dollars in 

lost revenues. 

D. Rule 206(b)(5): Nonfinancial Impacts on Complainant 

The Commission’s order on this complaint will impact not only rates, but commercial 

decisions whether to close or build new generation resources, which will affect employment 

decisions and local economies. 

E. Rule 206(b)(6): Related Proceedings 

The primary related proceedings are all proceedings implementing demand response in 

the PJM capacity markets. 
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F. Rule 206(b)(7): Specific Relief Requested 

FirstEnergy requests that FERC issue an order directing the removal of all PJM Tariff 

provisions that allow or require demand response to be included in the PJM capacity market.  

FirstEnergy also requests that FERC issue an order directing PJM to recalculate the results of 

PJM’s May 2014 Base Residual Auction for the 2017/2018 Delivery Year by (i) removing 

demand response resources from the PJM capacity supply pool, (ii) leaving the offers of actual 

capacity suppliers unchanged, and then (iii) determining which capacity suppliers clear the 

auction on the basis of the offers they submitted consistent with the existing tariff once the 

unlawful demand response resources have been removed.  

G. Rule 206(b)(8): Documents That Support the Complaint 

Attached are the following exhibits: 

Exhibit 1: Elec. Power Supply Ass’n v. FERC, 753 F.3d 216 (D.C. Cir. 2014). 

Exhibit 2: Notice to Members on U.S. Court of Appeals Decision, E-mail to PJM 

Member List from Amanda Egan on behalf of Jacqui Hugee, Assistant General Counsel (May 23, 

2014).   

Exhibit 3: PJM Press Release, PJM Capacity Market Secures New and Diverse 

Resources to Meet Future Electricity Demand (May 23, 2014), http://www.pjm.com/~/ media/

about-pjm/newsroom/2014-releases/20140523-pjm-capacity-market-secures-new-and-diverse-

resources-to-meet-future-electricy-demand.ashx. 

Exhibit 4: 2017/2018 RPM Base Residual Auction Results, http://www.pjm.com/~/ 

media/markets-ops/rpm/rpm-auction-info/2017-2018-base-residual-auction-report.ashx. 

Exhibit 5: Monitoring Analytics, The 2017/2018 RPM Base Residual Auction: 

Sensitivity Analyses (July 10, 2014). 
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Exhibit 6: Monitoring Analytics, The 2017/2018 RPM Base Residual Auction: 

Sensitivity Analyses Revised (Aug. 26, 2014). 

Exhibit 7: PJM Capacity Performance Proposal (Aug. 20, 2014). 

Exhibit 8: Monitoring Analytics, LLC, Independent Market Monitor for PJM, State 

of the Market Report 2014, January through June, § 5 at 178-179 (Aug. 14, 2014). 

Exhibit 9: Form of Notice 

H. Rule 206(b)(9): Dispute Resolution 

Given the nature of this complaint, FirstEnergy has not contacted the Enforcement 

Hotline or Dispute Resolution Service or made use of the tariff-based dispute resolution 

mechanisms. 

I. Rule 206(b)(1): Form of Notice 

On May 28, 2014, the Commission issued a notice setting June 12, 2014 as the comment 

date for FirstEnergy’s Complaint.  On June 11, 2014, the Commission granted FirstEnergy’s 

motion to extend the time for submitting answers, interventions, and protests in this proceeding 

is hereby extended to, on, or before 30 days after the submission of an amended complaint.  

Therefore, the new comment date will be October 28, 2014 in the absence of any further 

modification.  While it is not clear that a new form of notice is required under Rule 206(b)(10) in 

these circumstances, a form of notice that conforms to the Commission’s June 11, 2014 order is 

attached as Exhibit 9. 

J. Rule 206(c): Service on Respondent 

Pursuant to Rule 206(c), FirstEnergy has served this Amended Complaint on PJM 

concurrent with its filing with the Commission. 
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CONCLUSION 

For the foregoing reasons, FirstEnergy requests that the Commission grant the relief 

requested by this complaint. 

Respectfully submitted, 
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BROWN, Circuit Judge: 

Electric Power Supply Association and four other 
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this court for review of a final rule by the Federal 

Energy Regulatory Commission (“FERC” or “the 

Commission”) governing what FERC calls “demand 

response resources in the wholesale energy market.” 

The rule seeks to incentivize retail customers to reduce 

electricity consumption when economically efficient. 

Petitioners complain FERC's new rule goes too far, 

encroaching on the states' exclusive jurisdiction to 

regulate the retail market. We agree and vacate the 

rule in its entirety. 
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[1][2] Under the Federal Power Act (“FPA” or 

“the Act”) the Commission is generally charged with 

regulating the transmission and sale of electric power 

in interstate commerce. The FPA “split[s] [jurisdiction 

over the sale and delivery of electricity] between the 

federal government and the states on the basis of the 

type of service being provided and the nature of the 

energy sale.” Niagara Mohawk Power Corp. v. FERC, 

452 F.3d 822, 824 (D.C.Cir.2006). Section 201 of the 

Act empowers FERC to regulate “the sale of electric 

energy at wholesale in interstate commerce.” 16 

U.S.C. § 824(b)(1) (emphasis added). Thus, “FERC's 

jurisdiction over the sale of electricity has been spe-

cifically confined to the wholesale market.” New York 

v. FERC, 535 U.S. 1, 19, 122 S.Ct. 1012, 152 L.Ed.2d 

47 (2002). 

 

The Commission concedes that “demand re-

sponse is a complex matter that lies at the confluence 

of state and federal jurisdiction.” See Demand Re-

sponse Compensation in Organized Wholesale Energy 

Markets, 134 FERC ¶ 61,187, 2011 WL 890975, at 

*30 (Mar. 15, 2011) [hereinafter Order 745]. For more 

than a decade, FERC has permitted demand-side re-

sources to participate in organized wholesale markets, 

allowing Independent System Operators (ISOs) and 

Regional Transmission Organizations (RTOs) to use 

demand-side resources to meet their systems' needs 

for wholesale energy, capacity, and ancillary services. 

As this court has noted, Congress in 2005 declared 

“the policy of the United States that time-based pric-

ing and other forms of demand response ... shall be 

encouraged ... and unnecessary barriers to demand 

response participation in energy, capacity and ancil-

lary service markets shall be eliminated.” Ind. Util. 

Reg. Comm'n v. FERC, 668 F.3d 735, 736 

(D.C.Cir.2012) (citing 16 U.S.C. § 2642). The Com-

mission has issued dozens of orders on demand-side 

resource participation, and ISOs and RTOs main-

taining economic demand response programs could 

file tariffs with the Commission and accept bids for 

ancillary services and from aggregators of retail cus-

tomers directly into the wholesale energy markets. See 

Wholesale Competition in Regions with Organized 

Electric Markets, 73 Fed.Reg. ¶ 64,100, 64,101 (Oct. 

28, 2008) (to be codified at 18 C.F.R. pt. 35) [Order 

719]. 

 

 Order 745 establishes uniform compensation 

levels for suppliers of demand response resources who 

participate in the “day-ahead and real-time energy 

markets.” Order 745, 2011 WL 890975, at *1. The 

order directs ISOs and RTOs to pay those suppliers, 

including aggregators of retail customers, the full 

locational marginal price (LMP), or the marginal 

value of resources in each market typically used to 

compensate generators. The Commission conditioned 

the payment of full LMP on the ability of a demand 

response resource to replace a generation resource and 

required demand response to be cost effective. Cost 

effectiveness would be determined by a newly devised 

“net benefits test,” which FERC directed ISOs and 

RTOs to implement. FERC acknowledged that the 

cost of payments to retail customers to encourage 

reduced energy consumption would have to be subsi-

dized by load-serving entities participating in the 

wholesale market. Id. ¶ 99, 2011 WL 890975, at *27; 

see also id. ¶ 102. Finally, the rule allocated the costs 

of demand response payments proportionally to all 

entities that purchase from the relevant energy mar-

kets during times when demand response resources 

enter the market. Commissioner Moeller dissented, 

arguing the Commission's retail customer compensa-

tion scheme conflicted both with FERC's efforts to 

promote competitive *220 markets and with its stat-

utory mandate to ensure supplies of electric energy at 

just, reasonable, and not unduly preferential or dis-

criminatory rates. See id., 2011 WL 890975, at 

*34–39. 

 

Requests for rehearing and clarification were 

filed by ISOs, RTOs, state regulatory commissions, 

trade associations, publicly owned utilities, transmis-

sion owners, suppliers, and others. The Commission, 

in another 2–1 decision, confirmed its approach and 

Petitioners filed timely petitions for review. 
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II 

[3] The Administrative Procedure Act (APA) di-

rects us to “hold unlawful and set aside agency action 

... in excess of statutory jurisdiction, authority, or 

limitations.” 5 U.S.C. § 706(2)(C). “FERC is a crea-

ture of statute” and thus “has no power to act unless 

and until Congress confers power upon it.” Cal. Indep. 

Sys. Operator Corp. (CAISO) v. FERC, 372 F.3d 395, 

398 (D.C.Cir.2004) (citing La. Pub. Serv. Comm'n v. 

FCC, 476 U.S. 355, 374, 106 S.Ct. 1890, 90 L.Ed.2d 

369 (1986)). If FERC lacks authority under the Fed-

eral Power Act to promulgate a rule, its action is 

“plainly contrary to law and cannot stand.” See 

Michigan v. EPA, 268 F.3d 1075, 1081 

(D.C.Cir.2001). 

 

[4] We address FERC's assertion of its statutory 

authority under the familiar Chevron doctrine. See 

City of Arlington, Tex. v. FCC, –––U.S. ––––, 133 

S.Ct. 1863, 1870–71, ––– L.Ed.2d –––– (2013). The 

question is “whether the statutory text forecloses the 

agency's assertion of authority.” Id. at 1871. If, how-

ever, the statute is silent or ambiguous on the specific 

issue, we must defer to the agency's reasonable con-

struction of the statute. Id. at 1868. 

 

[5] FERC claims when retail consumers volun-

tarily participate in the wholesale market, they fall 

within the Commission's exclusive jurisdiction to 

make rules for that market. Petitioners protest that 

retail sales of electricity are within the traditional and 

“exclusive jurisdiction of the States” and regulating 

consumption by retail electricity customers is a regu-

lation of retail, not wholesale, activity. Reply Br. 

11–12. The problem, Petitioners say, is the Commis-

sion has no authority to draw retail customers into the 

wholesale markets by paying them not to make retail 

purchases. 

 

Initially, we note the regulations have a single 

definition of “demand response”—a “reduction in the 

consumption of electric energy by customers from 

their expected consumption in response to an increase 

in the price of electric energy or to incentive payments 

designed to induce lower consumption of electric 

energy.” 18 C.F.R. § 35.28(b)(4) (emphasis added); 

see also Order 745, 2011 WL 890975, at *1 n. 2. High 

retail rates will reduce demand. Conversely, if con-

sumers are paid to reduce demand, prices fall. FERC 

acknowledges the first case, “price-responsive de-

mand” is a “retail-level” demand response. See Order 

745, 2011 WL 890975, at *1–3 & n. 2 (citing 18 

C.F.R. § 35.28(b)(4)). In contrast, FERC dubs a re-

duction in the consumption of energy in response to 

incentive payments a “wholesale demand response.” 

See FERC Br. 5, 34; see also Order 745, 2011 WL 

890975, at *1–3 & n. 2 (citing 18 C.F.R. § 

35.28(b)(4)). The Commission draws this distinction 

between “wholesale demand response” and “retail 

demand response” in an attempt to narrow the logical 

reach of its rule. See, e.g., FERC Br. 5 (“[T]he Com-

mission has made plain that its focus is narrow and 

that it addresses only wholesale demand response.”); 

id. (“States remain free to authorize and oversee retail 

demand response programs.”); id. at 14–15. Yet *221 

FERC acknowledges “wholesale demand response” is 

a fiction of its own construction. See Oral Arg. Tape, 

No. 11–1486, at 27:31 (Sept. 23, 2013) (conceding 

“selling” demand response resources in the wholesale 

market “is a bit of a fiction”). Demand response re-

sources do not actually sell into the market. Demand 

response does not involve a sale, and the resources 

“participate” only by declining to act. 

 

As noted, and as the Commission concedes, de-

mand response is not a wholesale sale of electricity; in 

fact, it is not a sale at all. See Order 745, 2011 WL 

890975, at *18 (“[T]he Commission does not view 

demand response as a resale of energy back into the 

energy market.”). Thus, FERC astutely does not rely 

exclusively on its wholesale jurisdiction under § 

201(b)(1) for authority. See Niagara Mohawk Power 

Corp., 452 F.3d at 828 & n. 7. 
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Instead, FERC argues §§ 205 and 206 grant the 

agency authority over demand response resources in 

the wholesale market. These provisions task FERC 

with ensuring “all rules and regulations affecting ... 

rates” in connection with the wholesale sale of electric 

energy are “just and reasonable.” 16 U.S.C. § 824d(a) 

(emphasis added); see also id. § 824e(a). Thus, the 

Commission argues it has jurisdiction over demand 

response because it “directly affects wholesale rates.” 

FERC Br. 32–34; see also Order 745, 2011 WL 

890975, at *30. 

 

We agree with the Commission that demand re-

sponse compensation affects the wholesale market. 

Because of the direct link between wholesale and 

retail markets, compare FERC Br. 32, with Pet'rs Br. 

11–14 (describing the “direct” relationship between 

wholesale and retail rates), and Reply Br. 12 (“[T]here 

is undeniably a link between wholesale rates and retail 

sales”), a change in one market will inevitably beget a 

change in the other. Reducing retail consump-

tion—through demand response payments—will 

lower the wholesale price. See Oral Arg. Tape, at 

33:13. Demand response will also increase system 

reliability. FERC Br. 33. Because incentive-driven 

demand response affects the wholesale market in these 

ways, the Commission argues §§ 205 and 206 are 

clear grants of agency power to promulgate Order 

745. 

 

The Commission's rationale, however, has no 

limiting principle. Without boundaries, §§ 205 and 

206 could ostensibly authorize FERC to regulate any 

number of areas, including the steel, fuel, and labor 

markets. FERC proposes the “affecting” jurisdiction 

can be appropriately limited to “direct participants” in 

jurisdictional wholesale energy markets. See FERC 

Br. 37. But, as this case demonstrates, the directness of 

participation may be a function of the richness of the 

incentives FERC commands. The commission's au-

thority must be cabined by something sturdier than 

creative characterizations. See Altamont Gas Trans-

mission Co. v. FERC, 92 F.3d 1239, 1248 

(D.C.Cir.1996) (noting FERC cannot “do indirectly 

what it could not do directly”). The “direct partici-

pant” theory also assumes FERC can “lure” 

non-jurisdictional resources into the wholesale market 

in the first place to create jurisdiction, see Oral Arg. 

Tape, at 29:52, which is the heart of the Petitioners' 

challenge. 

 

[6] The limits of §§ 205 and 206 are best deter-

mined in the context of the overall statutory scheme. 

See FDA v. Brown & Williamson Tobacco Corp., 529 

U.S. 120, 132–33, 120 S.Ct. 1291, 146 L.Ed.2d 121 

(2000). Congressional intent is clearly articulated in § 

201's text: FERC's reach “extend[s] only to those 

matters which are not subject to regulation by the 

States.” 16 U.S.C. § 824(a). States retain exclusive 

authority to regulate the retail market.*222 See Ni-

agara Mohawk Power Corp., 452 F.3d at 824. Absent 

a “clear and specific grant of jurisdiction” elsewhere, 

see New York, 535 U.S. at 22, 122 S.Ct. 1012, the 

agency cannot regulate areas left to the states. The 

broad “affecting” language of §§ 205 and 206 does not 

erase the specific limits of § 201.
FN1

 See generally 

RadLAX Gateway Hotel, LLC v. Amalgamated Bank, 

––– U.S. ––––, 132 S.Ct. 2065, 2071, 182 L.Ed.2d 967 

(2012); sections 205 and 206 do not constitute a “clear 

and specific grant of jurisdiction.” Indeed, the Com-

mission agrees its jurisdiction to regulate practices 

“affecting” rates does not “trump[ ] the express limi-

tation on its authority to regulate non-wholesale 

sales.” FERC Br. 34–35. Otherwise, FERC could 

engage in direct regulation of the retail market 

whenever the retail market affects the wholesale 

market, which would render the retail market prohi-

bition useless. Cf. Morpho Detection, Inc. v. TSA, 717 

F.3d 975, 981 (D.C.Cir.2013) (declining to “adopt a 

reading that would render the ... general rule a nulli-

ty”). 

 

FN1. The Dissent focuses extensively on § 

201(b)(1), positing that the “jurisdictional 

issue turns on a rather straightforward ques-

tion of statutory interpretation: whether a 
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promise to forgo consumption of electricity 

that would have been purchased in the retail 

electricity market unambiguously constitutes 

a “sale of electric energy” under section 

201(b)(1).” Dissenting Op. at 227. The ju-

risdictional issue is not quite so narrow. In 

fact, even the Commission does not charac-

terize the challenge this way and never offers 

an interpretation of § 201(b)(1), arguing in-

stead that demand response resources are 

direct participants in wholesale markets. See 

FERC Br. 34–40. Though our review is def-

erential, even if we reached Chevron step 

two, we could not defer to an interpretation 

the agency has not offered. 

 

In any event, we do not base our conclu-

sion on the “any other sales” language of § 

201(b)(1). Rather, we look to the statutory 

scheme as a whole and find that demand 

response, while not necessarily a retail 

sale, is indeed part of the retail market, 

which, as the statute and case law confirm, 

is exclusively within the state's jurisdic-

tion. 

 

In addition, if FERC's arguments are followed to 

their logical conclusions, price-responsive demand 

response—retail demand response in “FERC 

speak”—would also affect jurisdictional rates in the 

same way as the type of demand response at issue in 

FERC's rule here, and FERC's authority regarding 

demand response would be almost limitless. Although 

the current rule leaves price-responsive demand un-

touched, nothing would stop FERC from expanding 

this regulation and encroaching further on state au-

thority in the future. 

 

[7] Thus, FERC can regulate practices affecting 

the wholesale market under §§ 205 and 206, provided 

the Commission is not directly regulating a matter 

subject to state control, such as the retail market. Cf. 

Conn. Dep't of Pub. Util. Control v. FERC, 569 F.3d 

477, 479 (D.C.Cir.2009) (finding FERC could regu-

late the installed capacity market under its affecting 

jurisdiction because FERC did not engage in direct 

regulation of an area subject to exclusive state con-

trol).
FN2 

 

FN2. Connecticut Department of Public 

Utility Control v. FERC, 569 F.3d 477 

(D.C.Cir.2009), does not sanction FERC's 

rule. In Connecticut, FERC raised the ca-

pacity requirement and incidentally incen-

tivized construction of more generation fa-

cilities, which are subject to state control; 

here, the Commission's rule reaches directly 

into the retail market to draw retail consum-

ers into its scheme. Here, FERC's incentive is 

not merely a logical byproduct of the rule; it 

is the rule. According to the Dissent, “FERC 

can indirectly incentivize action that it cannot 

directly require so long as it is otherwise 

acting within its jurisdiction.” Dissenting Op. 

at 234. We agree Connecticut cannot control 

where FERC has directly incentivized action 

it cannot directly require. 

 

*223 The fact that the Commission is only “lur-

ing” the resource to enter the market instead of re-

quiring entry does not undercut the force of Petition-

ers' challenge. The lure is change of the retail rate. 

Demand response—simply put—is part of the retail 

market. It involves retail customers, their decision 

whether to purchase at retail, and the levels of retail 

electricity consumption. If FERC had directed ISOs to 

give a credit to any consumer who reduced its ex-

pected use of retail electricity, FERC would be di-

rectly regulating the retail rate. At oral argument, the 

Commission conceded crediting would be an imper-

missible intrusion into the retail market. See Oral Arg. 

Tape, at 27:15. Ordering an ISO to compensate a 

consumer for reducing its demand is the same in sub-

stance and effect as issuing a credit.
FN3

 Thus, while it 

is true demand response can occur in two 

ways—through a response to either price change or 
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incentive payments—nothing about the latter makes it 

“wholesale.” A buyer is a buyer, but a reduction in 

consumption cannot be a “wholesale sale.” FERC's 

metaphysical distinction between price-responsive 

demand and incentive-based demand cannot solve its 

jurisdictional quandary. 

 

FN3. The agency's concession contradicts the 

Dissent's contention that FERC can regulate 

demand response here because 

“non-consumption [does not] constitute an 

‘other sale,’ ” Dissenting Op. at 233. 

 

Nor does FERC's reliance on a statement of con-

gressional policy from the Energy Policy Act of 2005 

save its rule. FERC insists its actions “are consistent 

with Congressional policy requiring federal level 

facilitation of demand response, because this final rule 

is designed to remove barriers to demand response 

participation in the organized wholesale energy mar-

kets.” Order 745, 2011 WL 890975, at *30. FERC's 

reliance on this language is perplexing; if anything, 

the policy statement supports the opposite conclusion, 

that Congress intended demand response resources to 

be regulated by states, as part of the retail market. 

 

[8] The Energy Policy Act of 2005 confirms the 

national policy of encouraging and facilitating “the 

deployment of [time-based pricing and other demand 

response] technology and devices that enable elec-

tricity customers to participate in such pricing and 

demand response systems ... and [eliminating] un-

necessary barriers to demand response participation in 

energy, capacity and ancillary service markets.” 

Pub.L. No. 109–58, § 1252(f), 119 Stat. 594, 966 

(2005). As an initial matter, even if § 1252(f) supports 

FERC's authority, the Commission cannot rely on the 

section for an independent source of power. Policy 

statements like § 1252(f) “are just that—statements of 

policy. They are not delegations of regulatory author-

ity.” See Comcast Corp. v. FCC, 600 F.3d 642, 654 

(D.C.Cir.2010); cf. New York, 535 U.S. at 22, 122 

S.Ct. 1012 (finding that a “mere policy declaration ... 

cannot nullify a clear and specific grant of jurisdic-

tion”). Thus, the relevant sections of the Energy Policy 

Act of 2005 can only be used to “help delineate the 

contours of statutory authority.” Comcast Corp., 600 

F.3d at 654. And here, those contours do not encom-

pass federal regulation of demand response. 

 

FERC latches onto the language in § 1252(f) re-

quiring elimination of “unnecessary barriers to de-

mand response participation in energy ... service 

markets” to support its claim that Order 745 advances 

congressional policy. See FERC Br. 40. In Order 745, 

however, FERC went far beyond removing barriers to 

demand response resources. Instead of simply “re-

moving barriers,” the rule draws demand response 

resources into the market and *224 then dictates the 

compensation providers of such resources must re-

ceive. 

 

We think the title of the section is noteworthy: 

“Federal Encouragement of Demand Response De-

vices.” (emphasis added). Pub.L. No. 109–58, § 

1252(f), 119 Stat. 594, 966. “To encourage” is not “to 

regulate.” Although the title is “not dispositive of the 

provision's meaning,” “it is not too much to expect 

that it has something to do with the subject matter” of 

the section. See CAISO, 372 F.3d at 399. And here, 

“review of the statutory text reveals that [the title] has 

everything to do with the subject matter.” See id. The 

section dictates demand response is to be “encour-

aged” and “facilitated,” not directly regulated as Or-

der 745 proposes. 

 

[9] This is obvious when § 1252(f) is read in 

tandem with § 1252(e), “Demand Response and Re-

gional Coordination,” which declares it the “policy of 

the United States to encourage States to coordinate, on 

a regional basis, State energy policies to provide re-

liable and affordable demand response services to the 

public.” Pub.L. No. 109–58, § 1252(e), 119 Stat. 594, 

966. This language underscores that states, not the 

Commission, regulate demand response. Indeed, § 

1252(e) goes on to note FERC should “provide tech-
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nical assistance to States and regional organizations ... 

in ... developing plans and programs to use demand 

response to respond to peak demand or emergency 

needs.” Id. The Commission is also to prepare an 

annual report, assessing demand response resources. 

Id. Thus, the Energy Policy Act clarifies FERC's au-

thority over demand response resources is limited: its 

role is to assist and advise state and regional programs. 

 

Even more importantly, the Energy Policy Act 

statements show Congress understood the importance 

of demand response resources to the wholesale mar-

ket—an importance Petitioners do not dispute. Yet, 

despite this significant impact on the wholesale mar-

ket, Congress left regulation of this aspect of retail 

demand up to the states, rather than to the federal 

government. 

 

Because the Federal Power Act unambiguously 

restricts FERC from regulating the retail market, we 

need not reach Chevron step two. But even if we as-

sumed the statute was ambiguous—as Judge Edwards 

argues, we would find FERC's construction of it to be 

unreasonable for the same reasons we find the statute 

unambiguous. Because FERC's rule entails direct 

regulation of the retail market—a matter exclusively 

within state control—it exceeds the Commission's 

authority. 

 

IV 

[10] Alternatively, even if we assume FERC had 

statutory authority to execute the Rule in the first 

place, Order 745 would still fail because it was arbi-

trary and capricious. 

 

[11] Under the APA, we must set aside orders that 

are “arbitrary, capricious, an abuse of discretion, or 

otherwise not in accordance with law.” 5 U.S.C. § 

706(2)(A). In particular, “it most emphatically re-

mains the duty of this court to ensure that an agency 

engage the arguments raised before it,” NorAm Gas 

Transmission Co. v. FERC, 148 F.3d 1158, 1165 

(D.C.Cir.1998), including the arguments of the 

agency's dissenting commissioners, Am. Gas Ass'n v. 

FERC, 593 F.3d 14, 19 (D.C.Cir.2010); see also 

Kamargo Corp. v. FERC, 852 F.2d 1392, 1398 

(D.C.Cir.1988) (“We recognize that this case presents 

a difficult problem for the Commission, but we think it 

has no alternative but to confront the questions raised 

by the [commissioner's] dissent.”). 

 

*225 A review of the record reveals FERC failed 

to properly consider—and engage—Commissioner 

Moeller's reasonable (and persuasive) arguments, 

reiterating the concerns of Petitioners and other par-

ties, that Order 745 will result in unjust and discrim-

inatory rates. Moeller argued Order 745 “overcom-

pensat[es]” demand response resources because it 

“requires that demand resource[s] be paid the full 

LMP plus be allowed to retain the savings associated 

with [the provider's] avoided retail generation cost.” 

Demand Response Compensation in Organized 

Wholesale Energy Markets: Order on Rehearing and 

Clarification, 137 FERC ¶ 61,215, 2011 WL 6523756, 

at *38 (Dec. 15, 2011) [hereinafter Order 745–A] 

(Moeller, dissenting); see also Pet'rs Br. 45–50. The 

Commission then responded that demand response 

resources are comparable to generation resources and 

should therefore receive the same level of compensa-

tion. Order 745–A, 2011 WL 6523756, at *14–15. Yet 

comparable contributions cannot be the reason for 

equal compensation, when generation resources are 

incomparably saddled with generation costs. Nor can 

FERC justify its current overcompensation by point-

ing to past under-compensation.
FN4

 Although we need 

not delve now into the dispute among experts, see, 

e.g., Br. of Leading Economists as Amicus Curiae in 

Support of Pet'rs, the potential windfall to demand 

response resources seems troubling, and the Com-

missioner's concerns are certainly valid. Indeed, 

“overcompensation cannot be just and reasonable,” 

Order 745–A, 2011 WL 6523756, at *38 (Moeller, 

dissenting), and the Commission has not adequately 

explained how their system results in just compensa-

tion. 
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FN4. Similarly, the hope that demand re-

sponse resources will use the expected 

windfall for “capital improvements,” see 

Dissenting Op. at 237, does not respond to 

Petitioner's concerns that the overcompensa-

tion is unfair and discriminatory. 

 

The Commission cannot simply talk around the 

arguments raised before it; reasoned decisionmaking 

requires more: a “direct response,” which FERC failed 

to provide here. See Am. Gas Ass'n, 593 F.3d at 20. 

Thus, if FERC thinks its jurisdictional struggles are its 

only concern with Order 745, it is mistaken. We 

would still vacate the Rule if we engaged the Peti-

tioners' substantive arguments. 

 

V 

Ultimately, given Order 745 's direct regulation 

of the retail market, we vacate the rule in its entirety as 

ultra vires agency action. 

 

For the reasons set forth above, we vacate and 

remand the rulings under review. 

 

So ordered. 

 

EDWARDS, Senior Circuit Judge, dissenting: 

Under the Federal Power Act, regulatory author-

ity over the nation's electricity markets is bifurcated 

between the States and the federal government. In 

simplified terms, the Federal Energy Regulatory 

Commission (“FERC” or “Commission”) has author-

ity over wholesale electricity sales but not retail elec-

tricity sales, with the latter solely subject to State 

regulation. See 16 U.S.C. § 824(a), (b)(1). The con-

solidated petitions before the court call on us to parse 

this jurisdictional line between FERC's wholesale 

jurisdiction and the States' retail jurisdiction—a line 

which this court and the Supreme Court have recog-

nized is neither neat nor tidy. See New York v. FERC, 

535 U.S. 1, 16, 122 S.Ct. 1012, 152 L.Ed.2d 47 (2002) 

(“[T]he landscape of the electric industry has *226 

changed since the enactment of the [Federal Power 

Act], when the electricity universe was ‘neatly divided 

into spheres of retail versus wholesale sales.’ ” 

(quoting Transmission Access Policy Study Grp. v. 

FERC, 225 F.3d 667, 691 (D.C.Cir.2000))). 

 

Petitioners challenge Order 745, a rule imposing 

certain compensation requirements on the adminis-

trators of the nation's wholesale electricity markets. 

See Order 745, Demand Response Compensation in 

Organized Wholesale Energy Markets, 134 FERC ¶ 

61,187, 2011 WL 890975, at *1 (Mar. 15, 2011). The 

rule requires these wholesale-market administra-

tors—called Regional Transmission Organizations 

(“RTOs”) and Independent System Operators 

(“ISOs”)—to compensate so-called “demand response 

resources” at a specified price when certain conditions 

are met. As relevant here, “demand response re-

sources” are essentially electricity consumers, often 

bundled together by a third-party aggregator, who 

agree to reduce their electricity consumption in ex-

change for incentive payments. See 18 C.F.R. § 

35.28(b)(4)-(5). The pun scattered throughout the 

record is that while generators produce megawatts, 

consumers produce “negawatts.” In effect, Order 745 

requires that, at certain times, megawatts and nega-

watts receive the same amount of payment in whole-

sale markets, an amount called the “locational mar-

ginal price” or “LMP.” 

 

Although the challenged rule requires ISOs and 

RTOs to pay demand response resources a specified 

compensation (LMP), this requirement is applicable 

only when two conditions are met: (1) when the de-

mand response resource is capable of balancing sup-

ply and demand in the wholesale market, and (2) when 

compensating the demand response resource is 

cost-effective under a “net benefits test” prescribed by 

the rule. The specific mechanics of these conditions 

and of the “net benefits test” are less important than 

what they accomplish. The critical point here is that, 

because of the specified conditions, Order 745 re-
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quires compensation of demand response resources 

only when their participation in a wholesale electricity 

market actually lowers the market-clearing price for 

wholesale electricity. 

 

With these basics in hand, it is easy to see why 

FERC stated in its rulemaking that “jurisdiction over 

demand response is a complex matter that lies at the 

confluence of state and federal jurisdiction.” Order 

745, 2011 WL 890975, at *30. On one view, the de-

mand response resources subject to the rule directly 

affect the wholesale price of electricity. That is, the 

final rule's conditions operate to ensure that every 

negawatt of forgone consumption receiving compen-

sation reduces both the quantity of electricity pro-

duced and its wholesale price. Focusing on this direct 

effect—direct, it bears repeating, because under the 

rule's conditions all demand response resources re-

ceiving compensation reduce the market-clearing 

price—it is easy to conceive of Order 745 as permis-

sibly falling on the wholesale side of the whole-

sale-retail jurisdictional line. On another view, how-

ever, the electricity not consumed thanks to the rule's 

compensation payments would have been consumed 

first in a retail market. Focusing on the market in 

which the consumption would have occurred in the 

first instance, one can conceive of Order 745 as im-

permissibly falling on the retail side of the jurisdic-

tional line. 

 

The task for this court, of course, is not to divine 

from first principles whether a demand response re-

source subject to Order 745 is best considered a matter 

of wholesale or retail electricity regulation. Rather, 

our task is one of statutory interpretation within the 

familiar Chevron *227 framework. See Chevron 

U.S.A. Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 

837, 842–44, 104 S.Ct. 2778, 81 L.Ed.2d 694 (1984); 

see also Cal. Indep. Sys. Operator Corp. (CAISO) v. 

FERC, 372 F.3d 395, 399–400 (D.C.Cir.2004). The 

Commission has interpreted the Federal Power Act to 

permit it to issue Order 745. And it falls to this court to 

determine whether the Act unambiguously “sp [eaks] 

to the precise question,” 467 U.S. at 842, 104 S.Ct. 

2778 (Chevron step one), and, if not, whether the 

Commission's interpretation is a permissible con-

struction of the statute, id. at 843, 104 S.Ct. 2778 

(Chevron step two). 

 

Though the rule and its operation are highly 

technical, the primary jurisdictional issue raised in 

these consolidated petitions turns on a rather 

straightforward question of statutory interpretation: 

whether a promise to forgo consumption of electricity 

that would have been purchased in a retail electricity 

market unambiguously constitutes a “sale of electric 

energy” under section 201(b)(1) of the Federal Power 

Act. 16 U.S.C. § 824(b)(1). If so, the Commission 

lacked jurisdiction to issue Order 745 because section 

201(b)(1) of the Act states, in relevant part, that the 

“provisions of this subchapter shall apply ... to the sale 

of electric energy at wholesale in interstate commerce, 

but ... shall not apply to any other sale of electric 

energy.” Id. (emphasis added). 

 

The statute, to my mind, is ambiguous regarding 

whether forgone consumption constitutes a “sale” 

under section 201(b)(1). Because of this ambiguity, 

the Act is also ambiguous as to whether a rule re-

quiring administrators of wholesale markets to pay a 

specified level of compensation for such forgone 

consumption constitutes “direct regulation” of retail 

sales that would contravene the limitations of section 

201. Conn. Dep't of Pub. Util. Control v. FERC, 569 

F.3d 477, 481–82 (D.C.Cir.2009) (holding that 

FERC's approval of an Installed Capacity Require-

ment was not “direct regulation ” of electrical gener-

ation facilities and, thus, did not violate section 201 

(emphasis added)). Because the Act is ambiguous 

regarding FERC's authority to require ISOs and RTOs 

to pay demand response resources, we are obliged to 

defer under Chevron to the Commission's permissible 

construction of “a statutory ambiguity that concerns 

the scope of the agency's statutory authority (that is, its 

jurisdiction).” City of Arlington v. FCC, ––– U.S. 

––––, 133 S.Ct. 1863, 1868, 1874–75, ––– L.Ed.2d 
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–––– (2013). 

 

Absent an affirmative limitation under section 

201, there is no doubt that demand response partici-

pation in wholesale markets and the ISOs' and RTOs' 

market rules concerning such participation constitute 

“practice[s] ... affecting” wholesale rates under sec-

tion 206 of the Act. 16 U.S.C. § 824e(a); see also id. § 

824d(a) (providing that “all rules and regulations 

affecting or pertaining to [wholesale] rates or charges 

shall be just and reasonable”). Petitioners' arguments 

to the contrary ignore the direct effect that the ISOs' 

and RTOs' market rules have on wholesale electricity 

rates squarely within FERC's jurisdiction. The Com-

mission has authority to “determine the just and rea-

sonable ... practice” by setting a level of compensation 

for demand response resources that, in its expert 

judgment, will ensure that the rates charged in 

wholesale electricity markets are “just and reasona-

ble.” Id. § 824e(a). It was therefore reasonable for the 

Commission to conclude that it could issue Order 745 

under the Act's “affecting” jurisdiction. See id. §§ 

824e(a), 824d(a). 

 

In addition to challenging FERC's jurisdiction, 

Petitioners argue that its decision to mandate com-

pensation equal to the LMP was arbitrary and capri-

cious. Petitioners*228 believe that the LMP over-

compensates demand response resources since they 

also realize savings from not having to purchase retail 

electricity. The Commission, Petitioners insist, should 

have set the compensation level at the LMP minus the 

retail cost of the forgone electricity. But the Com-

mission's decision in this regard was reasonable and 

adequately explained. 

 

For these reasons, explained below in greater 

detail, I respectfully dissent. 

 

I. BACKGROUND 

A. The Problem 
To understand this case, one must appreciate the 

scope and significance of the problem FERC sought to 

address in Order 745. Three characteristics of the 

nation's electricity market go a long way toward 

framing the problem. First, electricity, unlike most 

commodities, cannot be stored for later use. There 

must instead be a continual, contemporaneous 

matching of supply to meet current electricity demand. 

Second, not all power plants are created equal: some 

are efficient and cheap; others, inefficient and expen-

sive. Third, most retail consumers are charged a fixed 

price for electricity that does not adjust in the moment 

to temporary spikes in the cost of producing electric-

ity. 

 

The first two characteristics, in tandem, cause 

significant fluctuations in the cost of supplying elec-

tricity at different times of day. During periods of 

regular electricity consumption, only the efficient and 

cheap power plants need be deployed. But at hours of 

peak usage (e.g., a summer afternoon in Washington, 

D.C. when countless air conditioners toil against the 

humidity and heat), the suppliers of electricity must 

marshal the least efficient and most costly power 

plants to match the soaring demand for electricity. It is 

because electricity cannot be efficiently stored that 

these periods of peak demand must be met with new 

generation and not stockpiled supply. 

 

In a perfect market, or even in a well-functioning 

market, the skyrocketing cost of producing additional 

electricity at hours of peak usage would be reflected in 

temporarily higher prices charged to consumers. In 

turn, this increased price would reduce the megawatts 

of electricity demanded, as some individuals and 

businesses would, for example, turn off their air con-

ditioners to save money. The market would thereby 

reach an efficient equilibrium. 

 

But here is where the third characteristic of elec-

tricity markets comes in. Retail electricity prices are 

generally regulated to remain constant over longer 

periods of time. That is, consumers do not pay dif-

ferent amounts during different hours of the day, 
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notwithstanding the sharply vacillating cost of pro-

ducing electricity. Electricity demand thus does not 

respond to time-sensitive price signals. As a result, 

there are times when people and businesses consume 

electricity that costs more to produce than it is worth 

to them to consume. This is inefficient. 

 

Wholesale electricity markets, which are under 

FERC's jurisdiction, suffer the same inefficiency. 

Since retail demand is not price-responsive, the ag-

gregate amount of electricity demanded in the 

wholesale market by the entities that serve retail cus-

tomers is also uncoupled from the time-specific price 

of supplying electricity. In economic terms, the de-

mand for electricity in the wholesale market is inelas-

tic. See Order 745–A, Demand Response Compensa-

tion in Organized Wholesale Energy Markets, 137 

FERC ¶ 61,215, 2011 WL 6523756, at *9 (Dec. 15, 

2011). 

 

The Commission recognizes the problem. As it 

observed in its order denying requests for rehearing of 

Order 745, 

 

*229 [a] properly functioning market should reflect 

both the willingness of sellers to sell at a price and 

the willingness of buyers to purchase at a price. In 

an RTO- or ISO-run market, however, buyers are 

generally unable to directly express their willing-

ness to pay for a product at the price offered. As 

discussed later, RTOs and ISOs cannot isolate in-

dividual buyers' willingness to pay which results in 

extremely inelastic demand. 

 

 Id.; see also Order 745, 2011 WL 890975, at *1 

(“[A] market functions effectively only when both 

supply and demand can meaningfully participate.” 

(emphasis added)). 

 

B. FERC's Solution 
Having identified a problem in the wholesale 

electricity market, the Commission has a statutory 

obligation to do what it can to fix it. That is because 

FERC is charged under the Federal Power Act with 

ensuring that wholesale electricity rates are “just and 

reasonable.” 16 U.S.C. §§ 824d(a), 824e(a). It must 

ensure that all “rates and charges made, demanded, or 

received by any public utility for or in connection with 

the ... sale of electric energy subject to the jurisdiction 

of the Commission” are “just and reasonable.” Id. § 

824d(a) (emphasis added); see also id. § 824(a). And 

when FERC determines that a “practice ... affecting” 

such a rate is unjust or unreasonable, it must itself 

determine and fix “the just and reasonable ... practice 

... to be thereafter observed.” Id. § 824e(a). 

 

Consistent with its statutory duty and in view of 

the market distortions caused by inelastic wholesale 

demand, the Commission has initiated a series of 

reforms to open wholesale markets to “demand re-

sponse resources.” For our purposes, “demand re-

sponse resources” are resources that are capable of 

reducing “the consumption of electric energy by cus-

tomers from their expected consumption in response 

... to incentive payments designed to induce lower 

consumption of electric energy.” 18 C.F.R. § 

35.28(b)(4)-(5). Put simply, demand response re-

sources agree not to purchase electricity in exchange 

for payment. 

 

The basic premise of FERC's demand-response 

reforms is that there are two ways that whole-

sale-market administrators (i.e., ISOs and RTOs) can 

balance wholesale supply and demand: by increasing 

the supply of electricity or by decreasing the demand 

for it. See Order 745–A, 2011 WL 6523756, at *14. 

An ISO or RTO reduces wholesale demand when it 

pays a demand response resource because that re-

source will forgo electricity consumption in the retail 

market, which, in turn, will lead to fewer megawatts of 

electricity being demanded in the aggregate in that 

ISO's or RTO's wholesale market. At certain times 

(e.g., summer afternoons in Washington, D.C.), pay-

ing incentive payments to induce consumers not to 

consume electricity may be cheaper than paying gen-

http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=0000920&FindType=Y&SerialNum=2026748744
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=0000920&FindType=Y&SerialNum=2026748744
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=0000920&FindType=Y&SerialNum=2026748744
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=0000920&FindType=Y&SerialNum=2026748744
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=0000920&FindType=Y&SerialNum=2026748744
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&FindType=Y&SerialNum=2024795343
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&FindType=Y&SerialNum=2026748744
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=999&FindType=Y&SerialNum=2024795343
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=999&FindType=Y&SerialNum=2024795343
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=1000546&DocName=16USCAS824D&FindType=L&ReferencePositionType=T&ReferencePosition=SP_8b3b0000958a4
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=1000546&DocName=16USCAS824E&FindType=L&ReferencePositionType=T&ReferencePosition=SP_8b3b0000958a4
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=1000546&DocName=16USCAS824D&FindType=L&ReferencePositionType=T&ReferencePosition=SP_8b3b0000958a4
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=1000546&DocName=16USCAS824D&FindType=L&ReferencePositionType=T&ReferencePosition=SP_8b3b0000958a4
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=1000546&DocName=16USCAS824D&FindType=L&ReferencePositionType=T&ReferencePosition=SP_8b3b0000958a4
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=1000546&DocName=16USCAS824&FindType=L&ReferencePositionType=T&ReferencePosition=SP_8b3b0000958a4
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=1000546&DocName=16USCAS824E&FindType=L&ReferencePositionType=T&ReferencePosition=SP_8b3b0000958a4
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=1000546&DocName=16USCAS824E&FindType=L&ReferencePositionType=T&ReferencePosition=SP_8b3b0000958a4
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=1000547&DocName=18CFRS35.28&FindType=L&ReferencePositionType=T&ReferencePosition=SP_6ad60000aeea7
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=1000547&DocName=18CFRS35.28&FindType=L&ReferencePositionType=T&ReferencePosition=SP_6ad60000aeea7
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=0000999&FindType=Y&SerialNum=2026748744
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=0000999&FindType=Y&SerialNum=2026748744
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=0000999&FindType=Y&SerialNum=2026748744
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=0000999&FindType=Y&SerialNum=2026748744


  

 

Page 12 

753 F.3d 216 
(Cite as: 753 F.3d 216) 

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works. 

erators to produce more power; negawatts, in such 

circumstances, are the cheaper alternative. And be-

cause, functionally, there is little difference to 

wholesale-market administrators between a megawatt 

and a negawatt (both assist equally in the administra-

tor's task of bringing wholesale demand and supply 

into equipoise), demand response resources are capa-

ble of competing directly with traditional generation 

resources so long as the appropriate market rules are in 

place. 

 

For some years now, FERC has recognized that 

the direct participation of demand response resources 

in wholesale markets improves the functioning of 

these markets in several respects. First, it lowers 

wholesale prices because “lower demand means a 

lower wholesale price.” Order 719–A, *230Wholesale 

Competition in Regions with Organized Electric 

Markets, 128 FERC ¶ 61,059, 2009 WL 2115220, at 

*12 (July 16, 2009). Second, it mitigates the market 

power of suppliers of electricity because they have to 

compete with demand response resources and adjust 

their bidding strategy accordingly. See id. (“[T]he 

more demand response is able to reduce peak prices, 

the more downward pressure it places on generator 

bidding strategies by increasing the risk to a supplier 

that it will not be dispatched if it bids a price that is too 

high.”). Third, demand response “enhances system 

reliability,” for example, by “reducing electricity 

demand at critical times (e.g., when a generator or a 

transmission line unexpectedly fails).” Id. at *12 & n. 

76; see also Order 745–A, 2011 WL 6523756, at *6 

(“[D]emand response generally can be dispatched by 

the [ISO or RTO] with a minimal notice period, 

helping to balance the electric system in the event that 

an unexpected contingency occurs.”). 

 

The benefits of demand response participating in 

wholesale markets are beyond reproach. Commis-

sioner Moeller, who dissented in Order 745, put it 

best: 

 

While the merits of various methods for com-

pensating demand response were discussed at length 

in the course of this rulemaking, nowhere did I re-

view any comment or hear any testimony that 

questioned the benefit of having demand response 

resources participate in the organized wholesale 

energy markets. On this point, there is no debate. 

The fact is that demand response plays a very im-

portant role in these markets by providing signifi-

cant economic, reliability, and other market-related 

benefits. 

 

 Order 745, 2011 WL 890975, at *34 (emphasis 

added) (Moeller, dissenting). 

 

It is no surprise, then, that FERC has initiated a 

series of reforms to open up its markets to demand 

response, on the theory that doing so helps to ensure 

“just and reasonable” wholesale rates by improving 

how these markets function in the three ways just 

mentioned. See Order 890, Preventing Undue Dis-

crimination and Preference in Transmission Service, 

72 Fed.Reg. 12,226, 12,378 (Mar. 15, 2007); Order 

719, Wholesale Competition in Regions with Orga-

nized Electric Markets, 73 Fed.Reg. 64,100 (Oct. 28, 

2008); see also Br. for Resp't at 11–13 (providing 

overview of these rulemakings); id. at 12 (noting that, 

before Order 719, FERC had approved proposals by 

various ISOs and RTOs “to allow demand response 

participation in their ancillary services markets” (ci-

tations omitted)). 

 

In particular, in Order 719 FERC required ISOs 

and RTOs to “accept bids from demand response 

resources in RTOs' and ISOs' markets for certain an-

cillary services on a basis comparable to other re-

sources” and, in certain circumstances, to “permit an 

aggregator of retail customers ... to bid demand re-

sponse on behalf of retail customers directly into the 

organized energy market.” Order 719–A, 2009 WL 

2115220, at *1. But FERC placed an important con-

dition on this requirement; ISOs and RTOs were re-

quired to accept bids from demand response “unless 

not permitted by the laws or regulations of the relevant 
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electric retail regulatory authority.” 18 C.F.R. § 

35.28(g)(1)(i)(A), (iii); Order 719–A, 2009 WL 

2115220, at *13. Finally, recognizing that “further 

reforms may be necessary to eliminate barriers to 

demand response in the future,” FERC further ordered 

ISOs and RTOs to “assess and report on any remain-

ing barriers to comparable treatment of demand re-

sponse resources that are within the Commission's 

jurisdiction.” Order 719–A, 2009 WL 2115220, at *1. 

 

And further reforms were indeed necessary. Prior 

to issuing Order 745, ISOs *231 and RTOs had dif-

fering practices concerning the level of compensation 

to be paid to demand response resources in their 

markets. Order 745, 2011 WL 890975, at *4. The 

Commission found that many ISOs and RTOs un-

dercompensated demand response resources in certain 

circumstances. See id. at *16. It reached this finding in 

light of existing barriers to demand response partici-

pation in wholesale markets, including “the lack of 

market incentives to invest in enabling technologies 

that would allow electric customers and aggregators of 

retail customers to see and respond to changes in 

marginal costs of providing electric service as those 

costs change.” Id.; see also id. (“[T]he inadequate 

compensation mechanisms in place today in wholesale 

energy markets fail to induce sufficient investment in 

demand response resource infrastructure and expertise 

that could lead to adequate levels of demand response 

procurement. Without sufficient investment in the 

development of demand response, demand response 

resources simply cannot be procured because they do 

not yet exist as resources. Such investment will not 

occur so long as compensation undervalues demand 

response resources.” (emphasis added) (quoting a 

commenter)). 

 

 Order 745 sought to correct the un-

der-compensation problem by mandating that ISOs 

and RTOs pay demand response resources the same 

market price that they pay to generators, i.e., LMP. 

But it limited this compensation requirement to cir-

cumstances where two specific conditions are met. 

LMP-compensation would be required only when (1) 

“the demand response resource [is] able to displace a 

generation resource in a manner that serves the RTO 

or ISO in balancing supply and demand,” and (2) “the 

payment of LMP ... [is] cost-effective, as determined 

by [a] net benefits test.” Id. at *13; see also 18 C.F.R. 

§ 35.28(g)(1)(v)(A). 

 

FERC understood that it had authority to correct 

the under-compensation problem because, in the ab-

sence of adequate compensation, too few demand 

response resources affirmatively bid into the whole-

sale markets. And such participation is necessary for 

the market to function rationally and reach “just and 

reasonable” rates. As FERC stated: 

 

We find, based on the record here that, when a de-

mand response resource has the capability to bal-

ance supply and demand as an alternative to a gen-

eration resource, and when ... paying LMP to that 

demand response resource is shown to be 

cost-effective as determined by the net benefits test 

described herein, payment by an RTO or ISO of 

compensation other than the LMP is unjust and 

unreasonable. When these conditions are met, we 

find that payment of LMP to these resources will 

result in just and reasonable rates for ratepayers. 

 

 Order 745, 2011 WL 890975, at *13 (emphasis 

added). 

 

II. ANALYSIS 

A. Jurisdiction 
Petitioners argue that Order 745 is “in excess” of 

FERC's “statutory jurisdiction.” Br. of Pet'rs Elec. 

Power Supply Ass'n, et al. (“Br. of Pet'rs”) at 27 (cit-

ing 5 U.S.C. § 706(2)(C)). We evaluate this contention 

under Chevron and defer to FERC's permissible con-

struction of its authorizing statute, regardless of 

“whether the interpretive question presented is ‘juris-

dictional.’ ” City of Arlington, 133 S.Ct. at 1874–75; 

see also Connecticut, 569 F.3d at 481. The proper 
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question is thus whether the Act unambiguously fore-

closes FERC from issuing Order 745 under its “af-

fecting” jurisdiction. See 16 U.S.C. § 824e; Chevron, 

467 U.S. at 842, 104 S.Ct. 2778. 

 

*232 FERC's explanation of its jurisdiction under 

the Federal Power Act is straightforward and sensible. 

FERC has the authority and responsibility to correct 

any “practice ... affecting” wholesale electricity rates 

that the Commission determines to be “unjust” or 

“unreasonable.” 16 U.S.C. § 824e(a); see also id. § 

824d(a). In its view, the ISOs' and RTOs' rules gov-

erning the participation of demand response resources 

in the nation's wholesale electricity markets are 

“practices affecting [wholesale electricity] rates.” 

Order 745–A, 2011 WL 6523756, at *10 (quoting 16 

U.S.C. §§ 824d, 824e). That is, an ISO's or RTO's 

market rules governing how a demand response re-

source may compete in its wholesale market, includ-

ing the terms by which a demand response resource is 

to be compensated in the market, are “practices af-

fecting” that wholesale market's rates for electricity. 

And FERC has determined that an ISO's or RTO's 

“practice” is unjust and unreasonable to the degree 

that it inadequately compensates demand response 

resources capable of supplanting more expensive 

generation resources. See id. at *36. As explained 

above, FERC has found that demand response im-

proves the functioning of wholesale markets by (1) 

lowering the wholesale price of electricity, (2) exert-

ing downward pressure on generators' market power, 

and (3) enhancing system reliability. 

 

FERC's explanation is consistent with our case 

law. In Connecticut, we considered whether FERC has 

jurisdiction to review an ISO's capacity charges. 569 

F.3d at 478–79. Capacity is not electricity but the 

ability to produce it when needed, and in Connecticut 

the ISO had established a market where capacity pro-

viders—generators, prospective generators, and de-

mand response resources—competitively bid to meet 

the ISO's capacity needs three years in the future. Id. at 

479–81. Generation, like retail sales, is expressly the 

domain of State regulation under section 201, 16 

U.S.C. § 824(b)(1), and the petitioners argued that by 

increasing the overall capacity requirement the ISO 

was improperly requiring the installation of new gen-

eration resources. 569 F.3d at 481. We disagreed and 

held that FERC had “affecting” jurisdiction under 

section 206 because “capacity decisions ... affect 

FERC-jurisdictional transmission rates for that system 

without directly implicating generation facilities.” Id. 

at 484. That the capacity requirement helped to “find 

the right price” was enough of an effect to satisfy 

section 206. Id. at 485. 

 

Petitioners' specific arguments against FERC's 

exercising jurisdiction are unpersuasive. First, Peti-

tioners note that section 201 of the Act establishes a 

clear jurisdictional line between “the sale of electric 

energy at wholesale in interstate commerce,” which is 

properly the subject of FERC's jurisdiction, and “any 

other sale of electric energy.” Br. of Pet'rs at 27–28 

(citing 16 U.S.C. § 824(a), (b)(1)). According to Peti-

tioners, the Commission has transgressed this line 

because it “has ordered ISOs and RTOs to pay retail 

customers for reducing their retail purchases of elec-

tricity.” Id. at 28. 

 

But this argument mischaracterizes the rule and 

papers over a key ambiguity. First, the mischaracter-

ization: Petitioners are wrong inasmuch as they imply 

that FERC requires all ISOs and RTOs to pay demand 

response resources a minimum level of compensation 

(LMP). The compensation requirement promulgated 

in Order 745 does not apply unless an ISO or RTO 

“has a tariff provision permitting demand response 

resources to participate as a resource in the energy 

market.” 18 C.F.R. § 35.28(g)(1)(v). And the regula-

tion's requirement that ISOs and RTOs accept bids 

from demand response resources comes with a key 

caveat: the requirement*233 applies “unless not per-

mitted by the laws or regulations of the relevant elec-

tric retail regulatory authority.” Id. § 

35.28(g)(1)(i)(A); see also id. § 35.28(g)(1)(iii). In 

other words, there is a carve-out from the compensa-
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tion requirement for ISOs and RTOs in States where 

local regulatory law stands in the way. Thus, the Order 

preserves State regulation of retail markets. This is 

hardly the stuff of grand agency overreach. 

 

More fundamentally, Petitioners' argument 

founders on a statutory ambiguity they ignore. Section 

201 makes clear that FERC may regulate “the sale of 

electric energy at wholesale in interstate commerce” 

but not “any other sale of electric energy.” 16 U.S.C. § 

824(b)(1) (emphasis added). The demand response at 

issue here is forgone consumption, which is no “sale” 

at all. Perhaps the phrase “any other sale of electric 

energy” could be interpreted to include non-sales that 

would have been sales in the retail market, but it cer-

tainly does not require such a reading. It is reasonable 

to categorize demand response as neither a retail sale 

nor wholesale sale under the Federal Power Act. And 

on this understanding, section 201 “says nothing 

about” FERC's power to review compensation rates 

for demand response in wholesale electricity markets. 

Connecticut, 569 F.3d at 483. 

 

Nor is Petitioners' argument under section 201 

made any stronger by reference to subsection (a). This 

prefatory subsection states that while “Federal regu-

lation ... of electric energy in interstate commerce and 

the sale of such energy at wholesale in interstate 

commerce is necessary in the public interest,” federal 

regulation should “extend only to those matters which 

are not subject to regulation by the States.” 16 U.S.C. 

§ 824(a). But the Supreme Court has made clear that 

“the precise reserved state powers language in § 

201(a)” is a “mere policy declaration that cannot 

nullify a clear and specific grant of jurisdiction, even if 

the particular grant seems inconsistent with the 

broadly expressed purpose.” New York, 535 U.S. at 

22, 122 S.Ct. 1012 (emphasis added) (internal quota-

tion marks omitted). And, as I discuss below, section 

206's specific grant of “affecting” jurisdiction quite 

clearly authorized FERC to issue Order 745. 

 

The most that can be said of section 201 is that it 

commits regulation of retail sales to the States and 

regulation of wholesale sales to the Commission. And 

while it is true that the forgone consumption would 

have been purchased in the first instance in the retail 

market, it does not follow from this fact that 

non-consumption constitutes an “other sale” under 

section 201(b). There was no sale, period. And the 

statute does not give a clear indication that Congress 

intended to foreclose FERC from regulating non-sales 

that have a direct effect on the wholesale markets 

under FERC's jurisdiction. 

 

Even assuming that the Federal Power Act re-

quires demand response resources to be considered 

inextricably part of retail “sales” subject solely to 

State regulation, Order 745 does not engage in the 

type of “direct regulation” that would violate section 

201. See Connecticut, 569 F.3d at 481. Order 745 does 

not require anything of retail electricity consumers 

and leaves it to the States to decide whether to permit 

demand response. All Order 745 says is that if a State's 

laws permit demand response to be bid into electricity 

markets, and if a demand response resource affirma-

tively decides to participate in an ISO's or RTO's 

wholesale electricity market, and if that demand re-

sponse resource would in a particular circumstance 

allow the ISO or RTO to balance wholesale supply 

and demand, and if paying that demand resource *234 

would be a net benefit to the system, then the ISO or 

RTO must pay that resource the LMP. That is it. This 

requirement will no doubt affect how much electricity 

is consumed by a small subset of retail consumers who 

elect to participate as demand response resources in 

wholesale markets. But that fact does not render Order 

745 “direct regulation” of the retail market. Authority 

over retail rates and over whether to permit demand 

response remains vested solely in the States. 

 

In this respect, Order 745 is similar to the capac-

ity rule in Connecticut that we found did not directly 

regulate generation facilities. 569 F.3d at 482. Even 

though increasing the capacity requirement incentiv-

ized the procurement of additional resources, includ-
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ing new generation facilities, to meet the higher re-

quirement, we recognized that States retained their 

ultimate authority over the construction of new gen-

eration facilities. Id. at 481–82. And because the ca-

pacity requirements could be met in other ways aside 

from building new generators (e.g., through demand 

response or capacity contracts), it was irrelevant that 

“public utilities ... overwhelmingly responded to [in-

creased capacity requirements] by choosing to allow 

construction of new facilities over other alternatives.” 

Id. at 482. The lesson of Connecticut is that FERC can 

indirectly incentivize action that it cannot directly 

require so long as it is otherwise acting within its 

jurisdiction—and that doing so does not constitute 

impermissible direct regulation of an area reserved to 

the States. So too here: Order 745 may encourage 

more demand response, but States retain the ultimate 

authority to approve the practice. 

 

Second, Petitioners argue that the FERC's “af-

fecting” jurisdiction under sections 205 and 206 of the 

Act “does not extend so far as to allow the Commis-

sion to regulate directly the retail services that are 

expressly carved out from the scope of its jurisdic-

tion.” Br. of Pet'rs at 30–31 (citing 16 U.S.C. § 824(a), 

(b)(1)). To a large degree, this argument simply re-

hashes Petitioners' erroneous reading of section 201 

and fails for the reasons just described. Demand re-

sponse resources are promises to forgo consumption 

of electricity and therefore are not retail “sales.” This 

is not changed by the fact that forgone consumption 

would have taken place in the first instance in a retail 

market. Because of this, the Commission's asserting 

“affecting” jurisdiction over demand response does 

not, as Petitioners suggest, “nullify [ ]” a limitation set 

forth in section 201. Id. at 32. 

 

To be sure, section 206 cannot be read to displace 

unambiguous jurisdictional limits imposed by section 

201(b). Suppose, for example, that FERC issued a rule 

requiring ISOs and RTOs to condition all wholesale 

sales of electricity on load-serving entities' agreeing to 

charge retail customers with real-time pricing that 

adjusted hourly for variations in the cost of producing 

electricity. Such a rule would unambiguously regulate 

each retail “sale” because it would mandate a partic-

ular form of compensation for actual—not counter-

factual—retail sales. Thus, while price-responsive 

retail pricing would no doubt “affect” the wholesale 

rate, FERC could not claim jurisdiction under sections 

205 and 206 because the subchapter which includes 

these sections “shall not apply to any other sale of 

electric energy.” 16 U.S.C. § 824(b)(1) (emphasis 

added). This example plainly differs from the present 

case because demand response resources are forgone 

sales or non-sales, and therefore it is at best ambigu-

ous whether the limitation in section 201(b) applies. 

See Connecticut, 569 F.3d at 483 (“Section 201 pro-

hibits the Commission from regulating generation 

facilities but says nothing about *235 its power to 

review the capacity requirements that an [ISO] im-

poses on member [utilities].”). 

 

To bolster their case, Petitioners invoke the 

specter of limitless federal authority if FERC is per-

mitted to exercise “affecting” jurisdiction to issue 

Order 745. They caution that “the Commission's ex-

pansive interpretation of its ‘affecting’ jurisdiction 

would allow it to regulate any number of activi-

ties—such as the purchase or sale of steel, fuel, labor, 

and other inputs influencing the cost to generate or 

transmit electricity—merely by redefining the activi-

ties as ‘practices' that affect wholesale rates.” Br. of 

Pet'rs at 33. 

 

This argument cannot carry the day because it 

ignores at least two important limits. It first ignores 

section 201's limit proscribing any “direct regulation” 

of retail sales (which would bar the hypothetical rule, 

discussed above, in which FERC tries to mandate that 

retail sales have dynamic, time-responsive pricing). 

See Connecticut, 569 F.3d at 481. It also ignores the 

limitations we announced in CAISO, 372 F.3d 395. 

There, we held that FERC exceeded its jurisdiction 

when it replaced the board members of an ISO on the 

theory that the composition of the ISO's board was a 
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“practice ... affecting [a] rate” under section 206(a). 

Id. at 399. We held that “section 206's empowering of 

the Commission to assess the justness and reasona-

bleness of practices affecting rates of electric utilities 

is limited to those methods or ways of doing things on 

the part of the utility that directly affect the rate or are 

closely related to the rate, not all those remote things 

beyond the rate structure that might in some sense 

indirectly or ultimately do so.” Id. at 403 (emphasis 

added). 

 

These limits foreclose the parade of horribles 

marshaled by Petitioners. Like replacing the ISO's 

board of directors in CAISO, FERC could not, con-

sistent with Circuit precedent, regulate markets in 

steel, fuel, labor, and other inputs for generating 

electricity, which constitute “remote things beyond 

the rate structure that might in some sense indirectly or 

ultimately” affect the wholesale rate of electricity. Id.; 

see also Calpine Corp. v. FERC, 702 F.3d 41, 47 

(D.C.Cir.2012) (affirming FERC's determination that 

it lacked “affecting” jurisdiction over station power, 

which is a necessary input to energy production, be-

cause there was not a “sufficient nexus with wholesale 

transactions” (internal quotation marks omitted) (cit-

ing City of Cleveland v. FERC, 773 F.2d 1368, 1376 

(D.C.Cir.1985))); City of Cleveland, 773 F.2d at 1376 

(“[T]here is an infinitude of practices affecting rates 

and service. The statutory directive must reasonably 

be read to require the recitation of only those practices 

that affect rates and service significantly ....” (em-

phasis added)). 

 

 Order 745 passes the CAISO test quite com-

fortably because the demand response resources sub-

ject to the rule have a quintessentially “direct” effect 

on wholesale rates. The rule's compensation require-

ment applies only when an ISO or RTO can use the 

demand response resource in lieu of a generation 

resource to balance supply and demand, and only 

when paying a demand response resource is 

cost-effective under the rule's net benefits test. 18 

C.F.R. § 35.28(g)(1)(v)(A). Order 745 thus does not 

purport to regulate demand response writ large; its 

compensation requirement applies only when the 

demand response by definition alters the wholesale 

electricity price. That is about as “direct” an effect and 

as clear a “nexus” with the wholesale transaction as 

can be imagined. See Calpine Corp., 702 F.3d at 47; 

CAISO, 372 F.3d at 403; City of Cleveland, 773 F.2d 

at 1376. There can be little doubt that FERC has the 

authority to review the *236 justness and reasona-

bleness of rates that are so closely connected with the 

healthy functioning of its jurisdictional markets; this, 

as we said in Connecticut, is the “heartland of the 

Commission's section 206 jurisdiction.” 569 F.3d at 

483. 

 

Third, Petitioners argue that the Commission's 

orders exceed its jurisdiction because “they unrea-

sonably interfere with existing state and local pro-

grams addressing retail customer ‘demand response.’ 

” Br. of Pet'rs at 41. Any such effect, however, is 

merely incidental. As the Commission correctly ob-

served, Order 745 “does not directly affect retail-level 

demand response programs, nor does it require that 

demand response resources offer into the wholesale 

market only. Indeed, the organized wholesale energy 

markets can and do operate simultaneously with re-

tail-level programs....” Order 745–A, 2011 WL 

6523756, at *19. FERC's reforms in Order 745 run on 

a parallel track with State-level reforms. And to the 

degree that FERC's reforms incidentally affect parallel 

State-level initiatives, that does not render FERC's 

actions improper. See Nat'l Ass'n of Regulatory Util. 

Comm'rs v. FERC, 475 F.3d 1277, 1280 

(D.C.Cir.2007) (observing that FERC's authority to 

act within its statutory scope of jurisdiction “may, of 

course, impinge as a practical matter on the behavior 

of non-jurisdictional” entities). 

 

* * * 

 

To summarize: FERC's jurisdiction turns on two 

issues: (1) whether demand response is a retail “sale” 

or is otherwise unambiguously committed to State 
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regulation under the Federal Power Act, and (2) 

whether sections 205 and 206 clearly grant jurisdic-

tion to FERC to regulate how wholesale-market ad-

ministrators compensate demand response resources 

that “directly affect” wholesale prices. Unless we 

inject quasi-philosophy into our Chevron analysis 

(what is the sound of one hand clapping? what is the 

true nature of a sale that was never made? of mega-

watts never consumed?), I think it clear that the Fed-

eral Power Act does not precisely address the first 

question; forgone consumption is not unambiguously 

a “sale,” nor does the statute dictate that demand re-

sponse be treated solely as a matter of retail regula-

tion. And the second question is resolved, in my view, 

by the terms of Order 745 which narrowly apply only 

to demand response resources that by definition di-

rectly affect the wholesale rates of electricity. This 

falls squarely within the Commission's “affecting” 

jurisdiction. See 16 U.S.C. §§ 824d, 824e. The proper 

course for this court is to defer to the Commission's 

well-reasoned and permissible interpretation of its 

authority under the statute. 

 

B. Level of Compensation 
Petitioners also argue that Order 745 is arbitrary 

and capricious under 5 U.S.C. § 706(2)(A). In re-

viewing such claims, we consider whether FERC 

“examine[d] the relevant data and articulate[d] a sat-

isfactory explanation for its action including a rational 

connection between the facts found and the choice 

made.” Motor Vehicle Mfrs. Ass'n of the U.S. v. State 

Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43, 103 S.Ct. 

2856, 77 L.Ed.2d 443 (1983) (internal quotation 

marks omitted). We also afford significant deference 

to FERC in light of the highly technical regulatory 

landscape that is its purview. Indeed, “the Commis-

sion enjoys broad discretion to invoke its expertise in 

balancing competing interests and drawing adminis-

trative lines.” Am. Gas Ass'n v. FERC, 593 F.3d 14, 19 

(D.C.Cir.2010). And we “afford great deference to the 

Commission” in cases involving ratemaking decisions 

as the “statutory requirement that rates be ‘just and 

reasonable’ is obviously incapable of precise judi-

cial*237 definition.” Morgan Stanley Capital Grp. 

Inc. v. Pub. Util. Dist. No. 1, 554 U.S. 527, 532, 128 

S.Ct. 2733, 171 L.Ed.2d 607 (2008). Finally, to the 

extent that the Commission bases its actions on factual 

findings, such findings are conclusive if supported by 

substantial evidence. 16 U.S.C. § 825l (b). 

 

Petitioners' chief complaint is that Order 745 sets 

the required compensation level for demand response 

at the LMP (recall: locational marginal price). LMP 

equals “the marginal value of an increase in supply or 

a reduction in consumption at each node within” an 

ISO's or RTO's wholesale market, and is the com-

pensation generation resources generally receive. 

Order 745–A, 2011 WL 6523756, at *20. Petitioners 

complain that demand response resources already get 

the benefit of the forgone expense of retail electricity 

(abbreviated in the record as “G”). Therefore, Peti-

tioners contend that, under FERC's rule, demand re-

sponse resources effectively receive a “double pay-

ment”: LMP plus G. Br. of Pet'rs at 47. According to 

Petitioners, requiring LMP compensation thus results 

in unjust and discriminatory overcompensation of 

demand response resources. Id. at 45–50; see also 

Order 745–A, 2011 WL 6523756, *38 (Moeller, dis-

senting). 

 

It is of course true, as the majority observes, that 

FERC is “bounded by the requirements of reasoned 

decision making.” Am. Gas Ass'n, 593 F.3d at 19. 

Therefore, FERC was required to provide a “direct 

response” to the Petitioners' and the dissenting Com-

missioner's concerns about overcompensation. Id. at 

20. This is precisely what the Commission did in 

carefully explaining how Order 745 's setting com-

pensation at the LMP was neither discriminatory nor 

unjust. 

 

To begin with, FERC provided a thorough ex-

planation for why compensating demand response at 

the LMP (and not LMP–G) was neither unjust nor 

over-compensatory. It explained that such compensa-

tion was necessary to encourage an adequate level of 
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demand response participation in wholesale markets 

in light of existing market barriers. See Order 745–A, 

2011 WL 6523756, at *15 (noting that Petitioners “fail 

to acknowledge the market imperfections caused by 

the existing barriers to demand response”). That last 

part—the market barriers—is the key. The Commis-

sion has identified numerous barriers preventing ad-

equate participation of demand response in wholesale 

markets. Order 745, 2011 WL 890975, at *16 & n. 

122 (citing study). Indeed, citing record evidence, the 

Commission explained that “the inadequate compen-

sation mechanisms in place today in wholesale energy 

markets fail to induce sufficient investment in demand 

response resource infrastructure and expertise that 

could lead to adequate levels of demand response 

procurement.” Id. at *16 (quoting a commenter). 

FERC further explained that “a lack of incentives to 

invest in enabling technologies can be addressed by 

making additional investment resources available to 

market participants” and that paying LMP “to demand 

response will provide the proper level of investment 

resources available for capital improvements.” Order 

745–A, 2011 WL 6523756, at *16. In view of these 

barriers, and the value of demand response participa-

tion to ensuring “just and reasonable” wholesale rates, 

the Commission concluded that LMP was the appro-

priate level of compensation. 

 

FERC sums it up well: 

 

The Commission acknowledged that noted ex-

perts differed on whether paying LMP in the current 

circumstances facing the wholesale electric market 

is a reasonable price. In determining that LMP is the 

just and reasonable price to *238 pay for demand 

response, the Commission examined some of the 

previously recognized barriers to demand response 

that exist in current wholesale markets. These bar-

riers create an inelastic demand curve in the 

wholesale energy market that results in higher 

wholesale prices than would be observed if the 

demand side of the market were fully developed. 

The Commission found that paying LMP when 

cost-effective may help remove these barriers to 

entry of potential demand response resources, and, 

thereby, help move prices closer to the levels that 

would result if all demand could respond to the 

marginal price of energy. 

 

 Id. at *17. This is a “direct response” to the 

points raised by the Petitioners. Am. Gas Ass'n, 593 

F.3d at 20. 

 

With respect to the argument that utilizing the 

LMP is somehow discriminatory because incompara-

ble resources are paid comparable amounts, the 

Commission offered reasonable grounds for treating 

demand response as comparable to generation re-

sources. The Commission observed that, from the 

perspective of an ISO or RTO, a demand response 

resource was comparable to a generation resource 

inasmuch as demand response is equally capable of 

balancing wholesale supply and demand. Order 

745–A, 2011 WL 6523756, at *14. This is not the sum 

total of the explanation, however. In the same section 

of its order, the Commission explained that “examin-

ing cost avoidance by demand response resources is 

not consistent with the treatment of generation. In the 

absence of market power concerns, the Commission 

generally does not examine each of the costs of pro-

duction for individual resources participating as sup-

ply resources in the organized wholesale electricity 

markets.” Id. at *17; see also id. at *21. FERC con-

tinued: “we note that certain generators may receive 

benefits or savings in the form of credits or in other 

forms. In these cases, the generators realize a value of 

LMP plus the credit or savings, but ISOs or RTOs do 

not take such benefits or savings into account in de-

termining how much to pay those resources.” Id. at 

*17 n. 122. The point is that the comparability of 

compensation is assessed without regard to outside 

costs and credits; just as two generators are both 

compensated at the LMP even though only one might 

be receiving a tax credit for producing energy, so too 

with comparing demand response resources to gener-

ation resources. This was clearly explained, and it is 
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reasonable. 

 

This court has no business second-guessing the 

Commission's judgment on the level of compensation. 

See La. Pub. Serv. Comm'n v. FERC, 551 F.3d 1042, 

1045 (D.C.Cir.2008) (noting that “[w]here the subject 

of our review is ... a predictive judgment by FERC 

about the effects of a proposed remedy ..., our defer-

ence is at its zenith”); Pub. Serv. Comm'n of Ky. v. 

FERC, 397 F.3d 1004, 1009 (D.C.Cir.2005) (holding 

that “more than second-guessing close judgment calls 

is required to show that a rate order is arbitrary and 

capricious” (citation omitted)); Envtl. Action, Inc. v. 

FERC, 939 F.2d 1057, 1064 (D.C.Cir.1991) (“[I]t is 

within the scope of the agency's expertise to make ... a 

prediction about the market it regulates, and a rea-

sonable prediction deserves our deference notwith-

standing that there might also be another reasonable 

view.”). 

 

Whatever policy disagreements one might have 

with Order 745 's decision to compensate demand 

response resources at the LMP (and there are legiti-

mate disagreements to be had), the rule does not fail 

for want of reasoned decisionmaking. FERC's judg-

ment is owed deference because it has put forth a 

reasonable multi-step explanation of its decision to 

mandate *239 LMP compensation. First, responsive 

demand is a necessary component of a 

well-functioning wholesale market, and FERC un-

derstood that its obligation to ensure just and reason-

able rates required it to facilitate an adequate level of 

demand response participation in its jurisdictional 

markets. See Order 745, 2011 WL 890975, at *16. 

Second, FERC concluded that market barriers were 

inhibiting an adequate level of demand response par-

ticipation. See id. Third, FERC concluded that man-

dating LMP would provide the proper incentives for 

demand response resources to overcome these barriers 

to participation in the wholesale market. See id.; see 

also Notice of Proposed Rulemaking, Demand Re-

sponse Compensation in Organized Wholesale Energy 

Markets, reprinted in J.A. 208, 220–21 (stating that 

“demand response resources react correspondingly to 

increases or decreases in payment” and citing study 

showing that switching from LMP to LMP–G com-

pensation resulted in a 36.8% decrease in demand 

response participation in the ISO being studied). 

 

III. CONCLUSION 
FERC had jurisdiction to issue Order 745 because 

demand response is not unambiguously a matter of 

retail regulation under the Federal Power Act, and 

because the demand response resources subject to the 

rule directly affect wholesale electricity prices. See 16 

U.S.C. §§ 824d, 824e. And the Commission's decision 

to require compensation equal to the LMP, rather than 

LMP—G, was not arbitrary or capricious. The major-

ity disagrees on both points. The unfortunate conse-

quence is that a promising rule of national signifi-

cance—promulgated by the agency that has been 

authorized by Congress to address the matters in is-

sue—is laid aside on grounds that I think are incon-

sistent with the statute, at odds with applicable prec-

edent, and impossible to square with our limited scope 

of review. I therefore respectfully dissent. 

 

C.A.D.C.,2014. 

Electric Power Supply Ass'n v. F.E.R.C. 

753 F.3d 216 
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Exhibit 2 



 

From: Amanda.Egan@pjm.com 

Subject: [PJM-MC] Notice to Members on US Court of Appeals Decision 

Date: May 23, 2014 4:47:32 PM EDT 

To: PJM-MC@LISTSERV.PJM.COM 

Reply-To: Amanda.Egan@pjm.com 

 

Sent on behalf of Jacqui Hugee, Assistant General Counsel 
  

 
  
Dear Members, 
  
PJM is aware that the United States Court of Appeals for the District of Columbia Circuit issued an order on May 23, 
2014 vacating FERC Order No. 745, finding FERC does not have jurisdiction over demand response.  PJM is still 
reviewing the order and its ramifications with respect to PJM’s energy, ancillary service and capacity markets.  
  
PJM’s view is that the order is not yet in effect given that the court issued a second order on May 23, 2014 which 
directed the Clerk of the Court to withhold issuance of the mandate on the order “until seven days after disposition of 
any timely petition for rehearing or petition for rehearing en banc.”  Therefore, PJM hereby advises that it will 
continue to abide by the terms of its Tariff and Operating Agreement as related to demand response in its markets.  
  
In other words, PJM will continue to operate business as usual.  PJM will provide further information regarding this 
matter at the Markets and Reliability Committee meeting on May 29, 2014. 
  
Best regards, 
Jacqui Hugee 
Assistant General Counsel 
 

mailto:Amanda.Egan@pjm.com
mailto:PJM-MC@LISTSERV.PJM.COM
mailto:Amanda.Egan@pjm.com
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FOR IMMEDIATE RELEASE 

 

 

PJM CAPACITY MARKET SECURES NEW AND DIVERSE RESOURCES  

TO MEET FUTURE ELECTRICITY DEMAND  

Annual, extended-summer demand resources grow, provide more flexibility 

 

(Valley Forge, Pa. – May 23, 2014) – The results of PJM Interconnection’s recent auction to procure 

power supplies three years into the future continues an overall trend toward more gas-fired 

generation and increasing diversity of resources. They also show a shift in demand resources from 

limited summer availability to extended and annual availability, which improves DR’s usefulness.* 

 

The clearing price for resources, which include generation, annual demand response and energy 

efficiency, is $120/megawatt-day for all of PJM except the PSE&G location deliverability area. The 

PSEG area is the only constrained area in this auction. The clearing price for resources in PSEG is 

$215/MW-day. 

 

“Capacity prices in the western half of the market have increased to make prices more uniform 

across the system,” said Andrew L. Ott, executive vice president – Markets. “Frankly, this is the kind 

of price that sends the right signals to generators. And, we've seen developers respond in this 

auction with new resources concentrated in the most capacity and transmission needy areas.” 

 

The Reliability Pricing Model auction, which concluded today, produced an adequate amount of 

resources to serve the PJM region in the June 1, 2017 to May 31, 2018 delivery year. The total 

capacity procured in the auction was 167,004 megawatts, which represents a 19.7 reserve margin. 

One megawatt is enough to power about 1,000 homes. 

 

PJM, which administers the wholesale power market, holds a three-year forward capacity auction 

each spring. The auction establishes contracts with suppliers who commit to make their facilities 

available to provide electricity for the PJM system for a year. Prices are established through 

competitive bidding. 

 

The shift to increased amounts of new natural gas-fired generation continues with roughly 4,800 

MW of new combined-cycle generation clearing for the first time in this auction. Almost all of this 

cleared new capacity is located downstream of west-to-east transmission constraints or in areas with 

capacity needs.  

 

– MORE – 

 Contact: PJM News, toll free at 866-PJM-NEWS (866-756-6397) 

NEWS 
RELEASE 
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A total of 10,975 MW of demand response was procured -- a decrease of about 1,433 MW from last 

year’s auction. However, there was a significant shift to the types of demand resources that have 

more flexibility and a greater contribution to reliability. There were 1,401 MW more “annual” and 

4,693 MW “extended summer” demand resources clearing in this auction than last year, while the 

amount of “summer-only” demand resources declined by 7,527MW since last year.  

 

This shift gives system operators more year-round flexibility in drawing on demand response when 

needed. PJM experienced the need for flexible demand response during recent extreme weather, 

both in September 2013 and January 2014. 

 

Energy efficiency continues its growth trend in PJM’s capacity auctions. This year, a record 1,339 

MW of energy efficiency was procured in the auction, an increase of 222 MW from last year’s 

auction. 

 
Prices by region Price trends since auction began 

 
PJM Interconnection, founded in 1927, ensures the reliability of the high-voltage electric power system serving 

61 million people in all or parts of Delaware, Illinois, Indiana, Kentucky, Maryland, Michigan, New Jersey, 

North Carolina, Ohio, Pennsylvania, Tennessee, Virginia, West Virginia and the District of Columbia. PJM 

coordinates and directs the operation of the region’s transmission grid, which includes 62,556 miles of 

transmission lines; administers a competitive wholesale electricity market; and plans regional transmission 

expansion improvements to maintain grid reliability and relieve congestion. Visit PJM at www.pjm.com. 

 

 
*PJM is evaluating a May 23 appeals court ruling vacating FERC Order 745 in its entirety. This ruling 

could affect how demand response resources are able to participate in PJM’s markets in the future. Since 

the court has not issued a mandate requiring FERC to take action pending appeal of its ruling, there are 

no immediate impacts on the current base residual auction results. 
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Executive Summary 
The 2017/2018 Reliability Pricing Model (RPM) Base Residual Auction (BRA) cleared 167,003.7 MW of unforced capacity in the 
RTO. Accounting for load and resource commitments under the Fixed Resource Requirement (FRR) the reserve margin for the entire 
RTO for the 2017/2018 Delivery Year is projected to be 19.7%, or 4.0% higher than the target reserve margin of 15.7%.   
 
The 2017/2018 RPM BRA included two new RPM design elements that were approved by FERC since last year’s BRA: (1) maximum 
limits on the procurement of the more-limited capacity product types are established for the RTO and each modeled LDA and replace 
the previous implementation of minimum annual and extended summer resource requirements, and (2) Capacity Import Limits (CILs) 
are established on the amount of external generation capacity that can be reliably committed to PJM. A separate CIL is established for 
each of five external source-zones and a single total CIL is established for the overall RTO. External generation resources may seek 
exception to the CIL by meeting all three of the following conditions prior to the start of the auction: (i) they commit to becoming 
pseudo-tied generation resources prior to the start of the Delivery Year; that is, they will be treated like internal generation, subject to 
redispatch and locational pricing, and are not subject to TLR-5 curtailments; (ii) they have long-term firm transmission service 
confirmed on the complete transmission path from such resource into PJM; and (iii) they agree to be subject to the same capacity 
must-offer requirement as PJM’s internal resources.  
 
As a result of these improved design elements, there was a significant shift to the types of demand resources that have more 
operational flexibility and a greater contribution to reliability. There were significantly more “annual” and “extended summer” 
demand resources clearing in this auction than “summer-only” demand resources. This shift gives system operators more year-round 
flexibility in drawing on demand response when needed. Additionally, with the implementation in this auction of capacity import 
limits, reliance on external generation resources to meet PJM’s capacity returned to historic and more acceptable levels consistent with 
reliability. 
 
2017/2018 BRA Resource Clearing Prices 
Resource Clearing Prices (RCPs) for the 2017/2018 BRA are shown in the table below. The RCP for Annual Capacity Resources 
(Generation, Annual DR and EE Resources) is $120/MW-day across the entire RTO except for the PSEG LDA where the Annual 
RCP is $215.00/MW-day. The PSEG LDA is only locational constrained LDA in the 2017/2018 BRA as the capacity import levels are 
below the capacity import limit for all other modeled LDAs. The Annual RCP in the rest of RTO Region increased from $59.37/MW-
day in the 2016/2017 BRA to $120.00/MW-day in 2017/2018 BRA. The Annual RCP in the MAAC region increased slightly from 
$119.13/MW-day in the 2016/2017 BRA to $120/MW-day in the 2017/2018 BRA; and the Annual RCP in the PSEG LDA decreased 
slightly from $219.00/MW-day in the 2016/2017 BRA to $215.00/MW-day in the 2017/2018 BRA.   
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The Maximum Limited DR Constraint for the overall RTO is a binding constraint in the auction resulting in a price decrement for 
Limited DR of $13.98/MW-day relative to the RCP of Extended Summer DR for resources located in the same LDA; and, 
additionally, the Maximum Sub-Annual DR Constraint for the PPL LDA is a binding constraint resulting in a price decrement for 
Extended Summer DR of $66.02/MW-day relative to the RCP of Annual Resources located in the PPL LDA. 
 
The RCP for Limited DR, Extended Summer DR and Annual Resources located throughout the RTO except for the PSEG LDA and 
the PPL LDA is $106.02/MW-day, $120.00/MW-day and $120.00/MW-day, respectively. In the PSEG LDA, the RCP for Limited 
DR, Extended Summer DR and Annual Resources is $201.02/MW-day, $215.00/MW-day and $215.00/MW-day, respectively. In the 
PPL LDA, the RCP for Limited DR, Extended Summer DR and Annual Resources is $40.00/MW-day, $53.98/MW-day and 
$120/MW-day, respectively.  
 
2017/2018 BRA Cleared Capacity Resources   
As seen in the table below, the 2017/2018 BRA procured 5,927.4 MW of capacity from new generation, the highest quantity of new 
generation procured since the start of RPM. Approximately 4,800 MW of the new generation is the form of new gas-fired combined 
cycle generation clearing for the first time in the 2017/18 BRA and all of which is located downstream of west-to-east transmission 
constraints or in LDAs with need for capacity which has driven the price convergence between the rest of RTO and MAAC.  
 
Megawatts of Unforced Capacity Procured by Type 
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The quantity of capacity procured from external generation capacity resources in the 2017/2018 BRA is 4,526 MW which is a 
decrease of 2,957 MW from that procured in last year’s BRA. Of the 4,526 MW of external generation resources that cleared in the 
2017/18 BRA, nearly 4,000 MW of these resources have met the requirements for CIL exception. 
 
The total quantity of DR procured in the 2017/2018 BRA is 10,975 MW which is a decrease of about 1,433 MW from that procured 
from DR in last year’s BRA. The breakdown of the procured DR by capacity type has changed significantly:  cleared Limited DR is 
2,322 MW representing a 7,527 MW decrease from that procure in last year’s BRA; cleared Extended Summer DR is 7,163 MW 
representing a 4,693 MW increase from that procured in last year’s BRA; and cleared Annual DR is 1,489 MW representing a 1,401 
MW increase from that procured in last year’s BRA. 
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Introduction 
This document provides information for PJM stakeholders regarding the results of the 2017/2018 Reliability Pricing Model (RPM) 
Base Residual Auction (BRA). The 2017/2018 BRA opened on May 12, 2014 and the results were posted on May 23, 2014.   
 
In each BRA, PJM seeks to procure a target capacity reserve level for the RTO in a least cost manner while recognizing the following 
reliability-based constraints on the location and type of capacity that can be committed: 
 
 Internal PJM locational constraints are established by setting up Locational Deliverability Areas (LDAs) with each LDA having a 

separate target capacity reserve level and a maximum limit on the amount of capacity that it can import from resources located 
outside of the LDA. 

 Constraints on the procurement of the more-limited capacity product types are established for the RTO and each modeled LDA. 
The Limited DR Constraint limits the quantity of Limited DR that can be procured in each LDA or in total across the entire RTO; 
and the Sub-Annual DR constraint limits the quantity of the sum of Limited DR and Extended Summer DR that can be procured in 
each LDA or in total across the entire RTO. These constraints are being implemented for the first time in the 2017/18 BRA and 
replace the prior implementation of minimum requirements for the annual and extended summer capacity product types. 

 Effective with 2017/2018 BRA, Capacity Import Limits (CILs) are established on the amount of external generation capacity that 
can be reliably committed to PJM. A separate CIL is established for each of five external source-zones and a single total CIL is 
established for the overall RTO. As described in more detail later in this report, external generation resources may seek exception 
to the CIL by meeting all three of the following conditions prior to the start of the auction: (1) they are committed to being pseudo-
tied generation resources prior to the start of the Delivery Year; that is, they will be treated like internal generation, subject to 
redispatch and locational pricing, and are not subject to TLR-5 curtailments; (2) they have long-term firm transmission service 
confirmed on the complete transmission path from such resource into PJM; and (3) they agree to be subject to the same capacity 
must-offer requirement as PJM’s internal resources.  

 
The auction clearing process commits capacity resources to procure a target capacity reserve level for the RTO in a least-cost manner 
while recognizing and enforcing these reliability-based constraints. The clearing solution may be required to commit capacity resource 
out-of-merit order but again in a least-cost manner to ensure that all of these constraints are respected. In those cases where one or 
more of the constraints results in out-of-merit commitment in the auction solution, resource clearing prices will be reflective of  the 
price of resources selected out of merit order to meet the necessary requirements. 
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This document begins with a high level summary of the BRA results followed by sections containing detailed descriptions of the 
2017/2018 BRA results and a discussion of the results in the context of the ten previous BRAs.  
 
Summary of Results 
The 2017/2018 Reliability Pricing Model (RPM) Base Residual Auction (BRA) cleared 167,003.7 MW of unforced capacity in the 
RTO representing a 20.1% reserve margin. When the Fixed Resource Requirement (FRR) load and resources are considered the 
reserve margin for the entire RTO is 19.7%.   
 
Resource Clearing Prices (RCPs) for the 2017/2018 BRA are shown in Table 4. The RCP for Annual Capacity Resources (Generation, 
Annual DR and EE Resources) is $120/MW-day across the entire RTO except for the PSEG LDA where the Annual RCP is 
$215.00/MW-day. The PSEG is only locational constrained LDA in the 2017/2018 BRA as the capacity import levels are below the 
capacity import limit for all other modeled LDAs. The Annual RCP in the rest of RTO Region increased from $59.37/MW-day in the 
2016/2017 BRA to $120.00/MW-day in 2017/2018 BRA. The Annual RCP in the MAAC region increased slightly from 
$119.13/MW-day in the 2016/2017 BRA to $120.00/MW-day in the 2017/2018 BRA; and the Annual RCP in the PSEG LDA 
decreased slightly from $219.00/MW-day in the 2016/2017 BRA to $215.00/MW-day in the 2017/2018 BRA.   
 
The Maximum Limited DR Constraint for the overall RTO is a binding constraint in the auction resulting in a price decrement for 
Limited DR of $13.98/MW-day relative to the RCP of Extended Summer DR for resources located in the same LDA; and, 
additionally, the Maximum Sub-Annual DR Constraint for the PPL LDA is a binding constraint resulting in a price decrement for 
Extended Summer DR of $66.02/MW-day relative to the RCP of Annual Resources located in the PPL LDA. 
 
The RCP for Limited DR, Extended Summer DR and Annual Resources located throughout the RTO except for the PSEG LDA and 
the PPL LDA is $106.02/MW-day, $120.00/MW-day and $120.00/MW-day, respectively. In the PSEG LDA, the RCP for Limited 
DR, Extended Summer DR and Annual Resources is $201.02/MW-day, $215.00/MW-day and $215.00/MW-day, respectively. In the 
PPL LDA, the RCP for Limited DR, Extended Summer DR and Annual Resources is $40.00/MW-day, $53.98/MW-day and 
$120/MW-day, respectively.  
 
The total quantity of new generation capacity resources offered into the auction was 6,587.3 MW (UCAP) comprised of 6,128.1 MW 
of new generation units and 459.2 MW of uprates to existing generation units.  The new generation includes facilities that were 
previously slated for deactivation, but were reactivated and are switching fuel types.  The quantity of new generation capacity 
resources cleared was 6,267.3 MW (UCAP) comprised of 5,927.4 MW (UCAP) from new generation units and 339.9 MW from 
uprates to existing generation units.  
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Effective with the 2017/2018 BRA, Capacity Import Limits (CILs) are established on the amount of external generation capacity that 
can be reliably committed to PJM. A separate CIL is established for each of five external source-zones and a single total CIL is 
established for the overall RTO. External generation resources may seek exception to the CIL by meeting three conditions prior to the 
start of the auction: (i) they are committed to being pseudo-tied generation resources prior to the start of the Delivery Year; that is, 
they will be treated like internal generation, subject to redispatch and locational pricing, and are not subject to TLR-5 curtailments; (ii) 
they have long-term firm transmission service confirmed on the complete transmission path from such resource into PJM; and (iii) 
they agree to be subject to the same capacity must-offer requirement as PJM’s internal resources. 
  
The quantity of capacity procured from external generation capacity resource in the 2017/2018 BRA is 4,526 MW which is a decrease 
of 2,957 MW from that procured in last year’s BRA. Of the 4,526 MW of external generation resources that cleared in the 2017/18 
BRA, nearly 4,000 MW of these resources have met the requirements for CIL exception. These requirements help to ensure that 
external resources offering into the RPM auction have reasonable expectation of physically delivering on any RPM commitment and 
have high likelihood of being available for PJM when needed.  
 
The total quantity of DR procured in the 2017/2018 BRA is 10,975 MW which is a decrease of about 1,433 MW from that procured 
from DR in last year’s BRA. The breakdown of the procured DR by capacity type has changed significantly:  cleared Limited DR is 
2,322 MW representing a 7,527 MW decrease from that procure in last year’s BRA; cleared Extended Summer DR is 7,163 MW 
representing a 4,693 MW increase from that procured in last year’s BRA; and cleared Annual DR is 1,489 MW representing a 1,401 
MW increase from that procured in last year’s BRA. 
 
The total quantity of EE procured in the 2017/2018 BRA is 1,339 MW representing an increase of 222 MW from that procured in last 
year’s BRA. 
 
All existing generation sell offers into the 2017/2018 BRA were subject to market power mitigation through the application of the 
Market Structure Test (i.e., the Three-Pivotal Supplier Test).  The RTO as a whole failed the Market Structure Test, resulting in 
mitigation of any existing generation resources.  Mitigation was applied to a supplier’s existing generation resources resulting in 
utilizing the lesser of the supplier’s approved offer cap for such resource or the supplier’s submitted offer price for such resource in 
the RPM Auction clearing. 
 
All generation capacity resources (including uprates to existing resources) of 20 MW or greater that are based on combustion turbine, 
combined cycle and integrated gasification combined cycle technologies that have not cleared an RPM Auction prior to February 1, 
2013 are subject to the Minimum Offer Price Rule (MOPR). External generation capacity resources meeting the above criteria and that 
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have entered commercial operation on or after January 1, 2013 and that require sufficient transmission investment for delivery into 
PJM are also subject to MOPR. To avoid application of the MOPR, Capacity Market Sellers may request exemption through either a 
Competitive Entry Exemption request or a Self-Supply Exemption request. The table below shows the requested, granted and cleared 
aggregate quantity (in ICAP MW) of each exemption type received and processed by PJM. 
 

 
 
  
A further discussion of the 2017/2018 Base Residual Auction results and additional information regarding the 2017/2018 Reliability 
Pricing Model (RPM) Base Residual Auction results are detailed in the body of this report. The discussion also provides a comparison 
of the 2017/2018 auction results to the results from the 2007/2008 through 2016/2017 RPM auctions. 
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2017/2018 Base Residual Auction Results Discussion 
Table 1 contains a summary of the RTO clearing prices resulting from the 2017/2018 RPM Base Residual Auction in comparison to 
those from 2007/2008 through 2016/2017 RPM Base Residual Auctions. 
 
 
Table 1 –RPM Base Residual Auction Resource Clearing Price Results in the RTO 

 
 
 
The cleared UCAP is the amount of unforced capacity that was procured in the auction to meet the RTO demand for capacity.  The 
2017/2018 Reliability Pricing Model (RPM) Base Residual Auction cleared 167,003.7 MW of unforced capacity in the RTO 
representing a 20.1% reserve margin. When the Fixed Resource Requirement (FRR) load and associated resources are considered the 
actual reserve margin for the entire RTO is 19.7%.  The Reserve Margin presented in Table 1 represents the percentage of installed 
capacity cleared in RPM and committed by FRR entities in excess of the RTO load (including load served under the Fixed Resource 
Requirement alternative).   
 
New Generation Resource Participation 
The 2017/2018 Base Residual Auction results reflect a continuation of last year’s strong participation by new generation capacity 
resources mostly in the form of new (or uprates to existing) gas-fired combustion turbine and combined cycle generation units.  The 
total quantity of new generation capacity resources offered into the auction was 6,587.3 MW (UCAP) comprised of 6128.1 MW of 
new generation units and 459.2 MW of uprates to existing generation units. The quantity of new generation capacity resources cleared 
was 6267.3 MW (UCAP) comprised of 5,927.4 MW from new generation units and 339.9 MW from uprates to existing generation 
units. The 6267.3 MW of cleared new generation capacity resources exceeds last year’s then-record number of new generation 
capacity resources cleared in any single RPM auction of 5462.9 MW.   
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Table 2A shows the breakdown, by major LDA, of capacity in UCAP terms of new units and uprates at existing units offered in the 
auction and capacity actually clearing in the auction. 95% of the new generation capacity that offered into the 2017/2018BRA cleared 
the auction. 
 
 
Table 2A – Offered and Cleared New Generation Capacity by LDA (in UCAP MW) 

 
 
Capacity Import Participation 
As shown in Table 2B, the 2017/2018 BRA results reflect a significant decrease in the quantity of imports cleared. The imports 
cleared in the 2017/2018 BRA were 4,526 MW (UCAP) which represents an decrease of 2,957 MW (39.5%) from the imports that 
cleared in the 2016/2017 BRA. The majority of the imports are from resources located in regions west of the PJM RTO. Of the 4,526 
MW of external generation resources that cleared in the 2017/2018 BRA, 3980.8 MW of these resources have met the requirements 
for an exception from the Capacity Import Limits.  
 
Table 2B – Offered and Cleared Capacity Imports (in UCAP MW) 
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Demand Resource Participation 
The total quantity of demand resources offered into the 2017/2018 BRA was 11,293.7 MW (UCAP),  representing a decrease of 
22.2% over the demand resources that offered into the 2016/2017 BRA.  Of the 11,293.7 MW of total demand response that offered in 
this auction, 10,974.8 MW cleared and will be awarded capacity payments.  The cleared demand response is 1,433.3 MW less than 
that which cleared in the 2016/2017 BRA representing an 11.6% decrease. Of this change, 1,073.1 fewer MWs of DR cleared in the 
MAAC LDA and 360.2 fewer MWs of DR cleared outside of the MAAC LDA. Table 3A contains a comparison of the Demand 
Resources Offered and Cleared in 2016/2017 BRA & 2017/2018 BRA represented in UCAP.   
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Table 3A – Comparison of Demand Resources Offered and Cleared in 2016/17 BRA & 2017/18 BRA represented in UCAP 

 
 
 
 
 



                     2017/2018 RPM Base Residual Auction Results  

12 
PJM DOCS #794597 
 

Each demand resource (DR) offering into the 2017/2018 RPM BRA was identified by the DR provider as being one of three DR 
product types: (1) Annual DR, (2) Extended Summer DR or (3) Limited DR. A DR provider with a resource that can potentially 
qualify as more than one of the three DR product types may submit separate but coupled sell offers for each DR product type for 
which it qualifies. By coupling separate DR offers, the seller informs PJM and the RPM auction clearing engine that only one of the 
coupled demand resources may clear at most. Submitting DR offers in a coupled manner is not a requirement; it is an optional offer 
type available to the seller in addition to the conventional, non-coupled offer type. DR offers that are not specified as being coupled 
offers are cleared independent of each other and each offer could potentially clear. 
 
Table 3B shows a breakdown of Demand Resources Offered and Cleared in the 2017/2018 BRA grouped by the potential Demand 
Resource coupling scenarios.    
 
 
Table 3B – Breakdown of Demand Resources Offered versus Cleared by Product Type in the 2017/18 BRA in UCAP 

 
 
Energy Efficiency Resource Participation 
An energy efficiency (EE) resource is a project that involves the installation of more efficient devices/equipment or the 
implementation of more efficient processes/systems exceeding then-current building codes, appliance standards, or other relevant 
standards at the time of installation as known at the time of commitment. The EE resource must achieve a permanent, continuous 
reduction in electric energy consumption (during the defined EE performance hours) that is not reflected in the peak load forecast used 
for the Base Residual Auction for the Delivery Year for which the EE resource is proposed. The EE resource must be fully 
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implemented at all times during the delivery year, without any requirement of notice, dispatch, or operator intervention.  Of the 
1,340.0 MWs of energy efficiency that offered into the 2017/2018 Base Residual Auction, 1,338.9 MW of EE resources cleared in the 
auction and will be awarded capacity payments. 
 
Table 3C contains a summary of the demand resources and energy efficiency resources that offered and cleared by zone in the 
2017/2018 Base Residual Auction.   Approximately 97.2% of the demand resources and 99.9% of the energy efficiency resources that 
were offered into the BRA cleared.  The uncleared resources were offered at a price above the applicable clearing price for the LDA in 
which the resource was offered. 
 

Figure 1 illustrates the demand side participation in the PJM Capacity Market from 2005/2006 Delivery Year to the 2017/2018 
Delivery Year.   Demand side participation includes active load management (ALM) prior to 2007/2008 Delivery Year,  Interruptible 
Load for Reliability (ILR) and demand resources offered into each BRA and nominated in FRR Plans, and energy efficiency resources 
starting with the 2012/2013 Delivery Year.  The demand side participation in the capacity market has increased dramatically since the 
inception of RPM in the 2007/2008 Delivery Year through the 2015/2016 BRA, but as shown in Figure 1, total demand side 
participation and cleared resources for the 2017/2018 BRA  have fallen below the levels seen in the 2014/2015 BRA.   
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Table 3C – Comparison of Demand Resources and Energy Efficiency Resources Offered versus Cleared in the 2017/18 BRA  
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Figure 1 – Demand Side Participation in the PJM Capacity Market 

 
 
 
 
 
 
 



                     2017/2018 RPM Base Residual Auction Results  

16 
PJM DOCS #794597 
 

Renewable Resource Participation  
803.7 MW of wind resources were offered into and cleared the 2017/2018 Base Residual Auction as compared to 870.5 MW of wind 
resources that offered into and cleared the 2016/2017 Base Residual Auction.  The capacity factor applied to wind resources is 13%, 
meaning that for every 100 MW of wind energy, 13 MW are eligible to meet capacity requirements.  The 803.7 MW of cleared wind 
capacity translates to 6,182 MW of wind energy nameplate capability that is expected to be available in the 2017/2018 Delivery Year.  
 
116.4 MW of solar resources were offered into and cleared the 2017/2018 Base Residual Auction as compared to 89.8 MW of solar 
resources that offered into and cleared the 2016/2017 Base Residual Auction.  The capacity factor applied to solar resources is 38%, 
meaning that for every 100 MW of solar energy, 38 MW are eligible to meet capacity requirements.  The 116.4 MW of cleared solar 
capacity translates to 306.3 MW of solar energy that is expected to be available in the 2017/2018 Delivery Year.  
 
LDA Results 
An LDA was modeled in the Base Residual Auction and had a separate VRR Curve if (1) the LDA has a CETO/CETL margin that is 
less than 115%; or (2) the LDA had a locational price adder in any of the three immediately preceding Base Residual Auctions; or (3) 
the LDA is likely to have a locational price adder based on a PJM analysis using historic offer price levels; or (4) the LDA is 
EMAAC, SWMAAC, and MAAC. 
 
As a result of the above criteria, MAAC, EMAAC, SWMAAC, PSEG, PS-NORTH, DPL-SOUTH, PEPCO, ATSI, ATSI-Cleveland, 
COMED, BGE and PL were modeled as LDAs in the 2017/2018 RPM Base Residual Auction; however, only the PSEG LDA was a 
binding constraint resulting in a Locational Price Adder for the PSEG LDA. A Locational Price Adder represents the difference in 
Resource Clearing Prices for the Limited capacity product between a resource in a constrained LDA and the immediate higher level 
LDA.    
 

Table 4 contains a summary of the clearing results in the LDAs from the 2017/2018 RPM Base Residual Auction. 
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Table 4 –RPM Base Residual Auction Clearing Results in the LDAs  

 
 
 
Since the PSEG LDA was a constrained LDA, Capacity Transfer Rights (CTRs) will be allocated to loads in the constrained LDA for 
the 2017/2018 Delivery Year.  CTRs are allocated by load ratio share to all Load Serving Entities (LSEs) in a constrained LDA that 
has a higher clearing price than the unconstrained region.  CTRs serve as a credit back to the LSEs in the constrained LDA for use of 
the transmission system to import less expensive capacity into that constrained LDA and are valued at the difference in the clearing 
prices of the constrained and unconstrained regions.   
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Figure 2 – Base Residual Auction Resource Clearing Prices 

 
 

*2014/2015 through 2017/2018 Prices reflect the Annual Resource Clearing Prices. 
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Table 5 contains a summary of the RTO resources for each cleared Base Residual Auction from 2008/09 through the 2017/2018 
Delivery Years.  The summary includes all resources located in the RTO (including FRR Capacity Plans) 
 
A total of 208,778.3 MW of installed capacity was eligible to be offered into the 2017/2018 Base Residual Auction.  Of this eligible 
amount, 6,300.9 MW were from external resources that had fulfilled the eligibility requirements to be considered a PJM Capacity 
Resource.  As illustrated in Table 5, the amount of capacity exports in the 2017/2018 auction increased by 4.4 MW from that of the 
previous auction and FRR commitments increased by 199.5 MW from the 2016/2017 Delivery Year to 15,776.1 MW.    
 
A total of 187,473.7 MW of capacity was offered into the Base Residual Auction.  This is a decrease of 3,717.1 MW from that which 
was offered into the 2016/2017 BRA.  A total of 21,304.6 MW was eligible, but not offered due to either (1) inclusion in an FRR 
Capacity Plan, (2) export of the resource, or (3) having been excused from offering into the auction.  Resources were excused from the 
must offer requirement for the following reasons:  environmental restrictions, approved retirement requests not yet reflected in eRPM, 
and excess capacity owned by an FRR entity. 
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Table 5 –RPM Base Residual Auction Generation, Demand, and Energy Efficiency Resource Information in the RTO  
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Table 6 shows the Generation, Demand Resources, and Energy Efficiency Resources Offered and Cleared in the RTO translated into 
Unforced Capacity (UCAP) MW amounts. Participants’ sell offer EFORd values were used to translate the generation installed 
capacity values into unforced capacity (UCAP) values.  Demand resource (DR) sell offers and energy efficiency resource (EE) sell 
offers were converted into UCAP using the appropriate Demand Resource (DR) Factor and Forecast Pool Requirement (FPR) for the 
delivery year.   
 
In UCAP terms, a total of 178,838.5 MW were offered into the 2017/2018 Base Residual Action, comprised of 166,204.8 MW of 
generation capacity,  11,293.7 MW of capacity from demand resources, and 1,340.0 MW of capacity from energy efficiency 
resources.  Of those offered, a total of 167,003.7 MW of capacity was cleared in the auction.   
 
Of the 167,003.7 MW of capacity that cleared in the auction, 154,690.0 MW were from generation capacity, 10,974.8 MW were from 
demand resources, and 1,338.9 MW were from energy efficiency resources.  Capacity that was offered but not cleared in the Base 
Residual Auction will be eligible to offer into the First, Second and Third Incremental Auctions for the 2017/2018 Delivery Year.   
 
Table 6 – Generation, Demand Resources, and Energy Efficiency Resources Offered and Cleared in UCAP MW 
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Table 7 contains a summary of capacity additions and reductions from the 2007/2008 Base Residual Auction to the 2017/2018 Base 
Residual Auction.  A total of 7,149.7 MW of incrementally new capacity in PJM was available for the 2017/2018 Base Residual 
Auction.  This incrementally new capacity includes new generation capacity resources, capacity upgrades to existing generation 
capacity resources and new energy efficiency resources.  The increase is more than offset by generation capacity deratings on existing 
generation capacity resources and a reduction in the quantity of offered demand resources to yield a net decrease of 5,688.1 MW of 
installed capacity.   
 
Table 7 also illustrates the total amount of resource additions and reductions over eleven Delivery Years since the implementation of 
the RPM construct.   Over the period covering the first eleven RPM Base Residual Auctions, 35,151.1 MW of new generation 
capacity was added which was partially offset by 30,079.5 MW of capacity de-ratings or retirements over the same period.  
Additionally, 11,293.0 MW of new demand resources and 1,289.0 MW of new energy efficiency resources were offered over the 
course of the eleven Delivery Years since RPM’s inception.  The total net increase in installed capacity in PJM over the period of the 
last ten RPM auctions was 17,653.6 MW. 
 
Table 7 – Incremental Capacity Resource Additions and Reductions to Date  

 
 
Table 7A provides a further breakdown of the generation increases and decreases for the 2017/2018 Delivery Year on an LDA basis.   
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Table 7A – Generation Increases and Decreases by LDA Effective 2017/2018Delivery Year  

 
 
Table 8 provides a breakdown of the new capacity offered into the each BRA into the categories of new resources, reactivated units, 
and uprates to existing capacity, and then further down into resource type.  As shown in this table, there was a significant quantity of 
generating capacity from new resources and uprates to existing resources offered into the 2017/2018 BRA. The capacity offered in the 
2017/2018 BRA resulted from both new generating resources and uprates to existing resources including gas, diesel, coal, wind, and 
nuclear resources.  The largest growth remains in gas turbines and combined cycle plants.   
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Table 8 – Further Breakdown of Incremental Capacity Resource Additions from 2007/2008 to 2017/18  
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Figure 4:  Cumulative Generation Capacity Increases by Fuel Type  
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Table 9 shows the changes that have occurred regarding resource deactivation and retirement since the RPM was approved by FERC.  
The MW values shown in Table 9 represent the quantity of unforced capacity cleared in the 2017/2018 Base Residual Auction that 
came from resources that have either withdrawn their request to deactivate, postponed retirement, or been reactivated (i.e., came out of 
retirement or mothball state for the RPM auctions) since the inception of RPM.  This total accounts for 6,408.7 MW of cleared UCAP 
in the 2017/2018 BRA which equates to 7506.2 MW of ICAP Offered.   
 
Table 9 – Changes to Generation Retirement Decisions since Commencement of RPM in 2007/2008    

 
 
RPM Impact to Date 
 
As illustrated in Table 5, for the 2017/2018 auction, the capacity exports were 1,223.2 MW and the offered capacity imports were 
6,300.9MW.  The difference between the capacity imports and exports results is a net capacity import of 5,077.7 MW.   
  

In the planning year preceding the RPM auction implementation, 2006/2007, there was a net capacity export of 2,616.0 MW.  In this 
auction, PJM is now a net importer of 5,077.7 MW.  Therefore RPM’s impact on PJM capacity interchange is 7,693.7 MW.  
 
The minimum net impact of the RPM implementation on the availability of Installed Capacity resources for the 2017/2018 planning 
year can be estimated by adding the net change in capacity imports and exports over the period, the forward demand and energy 
efficiency resources, the increase in Installed Capacity over the RPM implementation period from Table 8 and the net change in 
generation retirements from Table 9.   Therefore, as illustrated in Table 10, the minimum estimated net impact of the RPM 
implementation on the availability of capacity in the 2017/2018 compared to what would have happened absent this implementation is 
62,464.2 MW.   
    
 

 



                     2017/2018 RPM Base Residual Auction Results  

27 
PJM DOCS #794597 
 

Table 10 shows the details on RPM’s impact to date in ICAP terms. 
 
Table 10 – RPM’s Impact to Date  
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 Discussion of Factors Impacting the RPM Clearing Prices   
 
The main factors impacting 2017/2018 RPM BRA clearing prices relative to 2016/2017 BRA clearing prices are provided below, 
separated out by significant changes to the market design and effects on the demand-side and supply-side of the market.  
 
 
Significant Changes to RPM Design for the 2017/2018 Base Residual Auction 

 
On April 22, 2014, in Docket Nos. ER14-503-000 and ER14-503-001, the Commission issued an order accepting PJM's November 29, 
2013 filing of revisions to the RAA and the PJM Tariff to recognize limits on the amount of capacity from external generation 
resources that can be reliably committed in the PJM forward capacity auctions effective January 31, 2014. Capacity Import Limits 
(CILs) are established on the amount of external generation capacity that can be reliably committed to PJM. A separate CIL is 
established for each of five external source-zones and a single total CIL is established for the overall RTO. External generation 
resources may seek exception to the CIL by meeting all three of the following conditions prior to the start of the auction: (i) they are 
committed to being pseudo-tied generation resources prior to the start of the Delivery Year; that is, they will be treated like internal 
generation, subject to redispatch and locational pricing, and are not subject to TLR-5 curtailments; (ii) they have long-term firm 
transmission service confirmed on the complete transmission path from such resource into PJM; and (iii) they agree to be subject to 
the same capacity must-offer requirement as PJM’s internal resources. The implementation of capacity import limits tended to reduce 
the amount of total imports offered and cleared in the 2017/2018 auction. 
 
As a result of implemented maximum limits for limited Demand Response and Extended Summer Demand Response, there was a 
significant shift to the types of demand resources that have more operational flexibility and a greater contribution to reliability. There 
were significantly more “annual” and “extended summer” demand resources clearing in this auction than “summer-only” demand 
resources. This shift gives system operators more year-round flexibility in drawing on demand response when needed. 
 
 
Changes that impacted the Demand Curve: 

 
 The target reliability requirement for the 2017/2018 BRA is approximately 1,092 MW lower than the value used in the 

2016/2017 BRA. This represents a decrease of 0.7% year-over-year. 
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 The Net CONE values for the 2017/2018 BRA are higher than values used in last year’s BRA by 3.1% to 13.0% depending on 
the LDA. The 2017/2018 E&AS Offset values differ from those used last year due to an update of the 3-year period for which 
the reference resource E&AS revenues were determined (the 2017/2018 values are based on LMPs from calendar years 2011 
through 2013 whereas the 2016/2017 values were based on LMPs from calendar years 2010 through 2012).[1]   

 
Changes that impacted the Supply Curve: 

 
 The implementation of Capacity Import Limits in this auction as discussed throughout the body of this report resulted in a 

decrease in cleared imports of capacity from outside the RTO.  The reduction in supply of imports from outside the RTO 
placed upward pressure on the resulting Capacity prices. 

 The implementation of limits on the Limited and Extended Summer demand resource products in the 2017/2018 auction had a 
significant impact on the way these resources cleared.  The quantity of Demand Resources offered declined substantially by 
3,213.5 MW UCAP or 22.1% from the DR resources offered last year. Accordingly, the quantity of Demand Resources 
clearing fell 1,433.3 MW UCAP or about 11.6%. The reduced pool of supply from Demand Resources, all else equal, places 
upward pressure on prices.  Further, a significant shift occurred in the distribution of cleared Demand Resources from the more 
limited products to the less limited products, providing greater flexibility for operations to utilize these resources. 

 In contrast to the trend in Demand Response, Energy Efficiency Resources offered increased by 183.2 MW or 15.8% and 
cleared Energy Efficiency increased 221.6 MW or 19.8% offsetting a part of the decrease in Demand Resources. 

 The 2017/2018 BRA attracted offers from 6,587.3 MW of new generation capacity in the form of new facilities and uprates at 
existing facilities.  This quantity also includes facilities that were previously slated for deactivation, but were reactivated and 
are switching fuel types. The location of these offers of new supply in typically transmission constrained areas was a major 
factor causing the auction to clear with the majority of the RTO at a single clearing price.  

 Expected net energy market revenues would go toward offsetting fixed, going forward costs including the costs of new 
investment in new resources as well as investments in existing resources such as environmental retrofits.  Reduced demand and 
low natural gas and therefore energy market prices have largely led to lower net energy market revenues across the PJM 

                                                 
[1] Refer to 2017/2018 RPM BRA Planning Period Parameters Report and the 2016/2017 RPM Planning Period Report 
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system. This increases the capacity market price needed to cover fixed, going forward costs, and consequently puts upward 
pressure on capacity prices to the extent these increased costs were included in submitted RPM offers.  

 
Overall Effects on Market Outcomes 
 
On balance, with only a small reduction in the demand for capacity as represented by VRR Curve and an offsetting increase in Net 
CONE values, the results of the 2017/2018 BRA have been driven by supply-side effects. Overall, the increased supply through new 
entry, including uprates, was offset by a significant decrease in imports as well as a decrease in cleared Demand Resources leading to 
the $60.63/MW-day increase in price for Annual Resources in the rest of RTO. The clearing price for Annual Resources in MAAC 
was relatively unchanged, as was the clearing price for these resources in the PS LDA.  The location of the cleared new entry 
resources in areas that have historically been transmission constrained led to the absence of binding transmission constraints in the 
auction, and the largely homogenous price across the majority of the RTO.  
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Revision History 
 
5/23/2014: Original Version Posted 
6/17/2014: Updated typos found in original version: 

 Table 2B: an Offered MW (UCAP) row was added.   
 Figure 1: the Committed/Cleared DR was corrected for Delivery Years prior to 2014/2015. 
 Table 7: the Increase and Decrease in Generation Capacity rows for the 2016/2017 column were corrected along with the table 

totals. 
 Table 8: Combined Cycle and Steam in the New Capacity Units section were corrected for the 2016/2017 row and corrected in 

the Uprates section for the 2017/2018 row. 
 Figure 4: updated to account for Table 8 corrections. 
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Introduction 
This report, prepared by the Independent Market Monitor for PJM (IMM or MMU), 
addresses and quantifies the impact on market outcomes in the Reliability Pricing Model 
(RPM) Base Residual Auction (BRA) (for the 2017/2018 Delivery Year) of the Short-Term 
Resource Procurement Target and demand side resources both separately and together. 
(Demand side resources include Demand Resources, DR, and Energy Efficiency 
resources, EE.) The IMM will prepare a comprehensive report on the Base Residual 
Auction for 2017/2018 as the IMM does for each BRA. This report is published in order 
to provide information to help inform the discussion about the impact of demand side 
resources on PJM markets based on the recent decision of the United State Court of 
Appeals for the District of Columbia Circuit.1 

Summary of Results 
Sensitivity analyses of the type reported here show what the market results would have 
been for identified changes, holding everything else constant. For example, the 
elimination of all demand side resources from the capacity markets would have 
increased prices, holding everything else constant. But in the absence of demand side 
resources, some generating resources that retired in prior years might not have retired, 
and some new generation resources that did not clear in prior years would have cleared 
and both would have affected prices in subsequent auctions. In the absence of demand 
side resources, the market response from generation resources would have been 
different. In the absence of demand side resources the market response from generation 
resources would be different in the future. Thus the results of the sensitivity analyses 
presented here are worst case because they do not include any market response which 
would mitigate the impact on prices and cleared quantities of eliminating demand side 
resources. 

Table 1 includes a summary of the results of the sensitivity analyses. The first column 
includes the total RPM revenues associated with each identified scenario. The second 
column is the difference in total RPM revenues between each identified scenario and the 
actual auction results. The third column is the percent change in total RPM revenues 
between each identified scenario and the actual auction results. 

                                                      

1 Electric Power Supply Association, et al. v. Federal Energy Regulatory Commission, No. 11-
1486 (D.C. Cir. May 23, 2014), pet. for reh’g en banc pending.  
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Table 1 Summary of sensitivity results: 2017/2018 RPM Base Residual Auction 

 

Table 2 includes a summary of the results of the sensitivity analyses associated with the 
removal of defined demand side products. The first column shows the cleared MW in 
UCAP. The second column shows the cleared MW in ICAP. The third column shows the 
level of reserves cleared in excess of the Installed Reserve Margin (IRM), which is PJM’s 
target level of reserves. 

Table 2 Reserves cleared in excess of IRM with peak load forecast reduced by Short-
Term Resource Procurement Target: 2017/2018 RPM Base Residual Auction 

  

Table 3 includes a summary of the results of the sensitivity analyses associated with the 
removal of demand side resources and the Short-Term Resource Procurement Target 
and the simultaneous removal of both. The first column shows the cleared MW in 
UCAP. The second column shows the cleared MW in ICAP. The third column shows the 
level of reserves cleared in excess of IRM. 

The difference between Table 3 and Table 2 is that the third column in Table 3 calculates 
the excess reserves for the cases with and without the Short-Term Resource Procurement 
Target in a comparable manner across scenarios.2 The excess reserves in Table 2 are 
calculated using a 2.5 percent reduction to the peak load forecast. 

                                                      

2  In Table 3, the excess reserves calculation includes the 2.5 percent in the numerator and 
denominator of the calculation for the cases with the Short-Term Resource Procurement 
Target reduction (scenarios 0-2). The cases without the Short-Term Resource Procurement 
Target reduction (scenarios 3-5) automatically include the 2.5 percent in the numerator and 
denominator. In Table 2, the excess reserves calculation excludes the 2.5 percent from the 
peak load forecast and from cleared MW (scenarios 0-2). This is how PJM calculates excess 

Scenario Scenario Description RPM Revenue
($ per Delivery Year)

RPM Revenue
($ per Delivery Year) Percentage

0 Actual Results $7,512,229,630 NA NA
1 Annual Resources Only $9,738,222,922 $2,225,993,292 29.6%
2 No Offers for DR or EE (Generation Resources Only) $16,859,658,203 $9,347,428,573 124.4%
3 No Short-Term Resource Procurement Target Reduction $9,947,329,539 $2,435,099,909 32.4%

4
No Short-Term Resource Procurement Target Reduction 
and Annual Resources Only $10,932,522,889 $3,420,293,259 45.5%

5
No Short-Term Resource Procurement Target Reduction 
and No Offers for DR or EE (Generation Resources Only) $23,870,404,571 $16,358,174,941 217.8%

Difference from Actual Results

Scenario Scenario Description Cleared MW 
(UCAP)

Cleared MW 
(ICAP)

Reserves Cleared 
in Excess of IRM

0 Actual Results 167,003.7 177,004.5 4.4%
1 Annual Resources Only 166,237.1 176,191.9 3.8%
2 No Offers for DR or EE (Generation Resources Only) 163,713.2 173,516.9 2.0%

http://www.monitoringanalytics.com/
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Table 3 Reserves cleared in excess of IRM using alternate calculation method: 
2017/2018 RPM Base Residual Auction 

 

The analysis shows, for example, that if all Demand Resources (DR) and Energy 
Efficiency (EE) resources were eliminated from the capacity market (scenario 2), the 
capacity market would have cleared. The supply curve would have intersected the 
demand curve on the sloped portion of the Variable Resource Requirement (VRR), or 
demand curve, at a price of $282.16 per MW-day, which is below the net Cost of New 
Entry (CONE) and below the maximum RPM price of 1.5 times net CONE. Reliability 
would have been maintained. Even with the elimination of all DR and EE, the market 
would have cleared reserves of 2.0 percent in excess of IRM, the target reserve margin. 

The analysis also shows, for example, that if all DR and EE and the 2.5 percent demand 
reduction (Short-Term Resource Procurement Target) were eliminated from the capacity 
market (scenario 5), the supply curve would have cleared on the sloped portion of the 
VRR or demand curve at a price of $396.46 per MW-day, which is above net CONE and 
below the maximum RPM price of 1.5 times net CONE. Reliability would have been 
maintained. Even with the elimination of all DR and EE and the removal of the 2.5 
percent demand reduction, the market would have cleared reserves equal to IRM, the 
target reserve margin. 

Results 
Impact of Limited and Extended Summer DR Product Types 
Effective for the 2014/2015 Delivery Year, the RPM market design incorporated Annual 
and Extended Summer DR product types, in addition to the previously established 
Limited DR product type. Each DR product type is subject to a defined period of 
availability, maximum number of interruptions, and maximum duration of 
interruptions. The Limited DR and the Extended Summer DR product types are both 
inferior to Generation Capacity Resources, because the obligation to deliver associated 

                                                                                                                                                              

reserves in the BRA. In the PJM calculation, the excess is defined relative to 97.5 percent of 
the peak load forecast. 

Scenario Scenario Description Cleared MW 
(UCAP)

Cleared MW 
(ICAP)

Reserves Cleared 
in Excess of IRM

0 Actual Results 167,003.7 177,004.5 3.9%
1 Annual Resources Only 166,237.1 176,191.9 3.4%
2 No Offers for DR or EE (Generation Resources Only) 163,713.2 173,516.9 1.6%
3 No Short-Term Resource Procurement Target Reduction 170,362.5 180,564.4 3.8%

4
No Short-Term Resource Procurement Target Reduction 
and Annual Resources Only 170,037.8 180,220.2 3.5%

5
No Short-Term Resource Procurement Target Reduction 
and No Offers for DR or EE (Generation Resources Only) 164,969.8 174,848.8 (0.0%)
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with both product types is inferior to the obligation to deliver associated with 
Generation Capacity Resources. Generation resources are obligated to provide capacity 
every hour of the year if called. 

Effective for the 2017/2018 Delivery Year, the Minimum Annual and Extended Summer 
Resource Requirements were replaced by Limited and Sub-Annual Resource 
Constraints. The Limited Resource Constraint limits the quantity of Limited DR that can 
be procured, and the Sub-Annual Constraint limits the quantity of Limited DR and 
Extended Summer DR that can be procured. Under the prior rules, the quantity of 
Limited DR and Extended Summer DR were not capped in this way. Under the prior 
rules, if the Minimum Annual Resource Requirement were a binding constraint, the 
Extended Summer and Limited DR products could fill in the balance of capacity needed 
to meet the VRR curve. These modifications reduced the impact of Limited and 
Extended Summer DR on market outcomes. 

The inclusion of the limited demand side products in the auction had a significant 
impact on the auction results.  

Table 4 shows the results if only generation, Annual DR, and EE were offered in the 
2017/2018 RPM Base Residual Auction and everything else had remained the same. All 
offers for Extended Summer and Limited DR products were excluded from supply. All 
offers for Annual DR were included in supply, including those in non-coupled and 
coupled DR offers. The RTO clearing price would have increased by 31.5 percent to 
$157.80 per MW-day, and the clearing quantity would have decreased 0.5 percent to 
166,237.1 MW.3 The PSEG clearing price would have increased by 2.3 percent to $220.00 
per MW-day, and the clearing quantity would have decreased 0.1 percent to 6,103.4 
MW. 

The net CONE for the RTO for the 2017/2018 RPM BRA was $351.39 per MW-day. The 
price at Point A on the VRR Curve defines the maximum clearing price for a Locational 
Deliverability Area (LDA) in a BRA. The price at Point A on the VRR Curve for the RTO 
for the 2017/2018 BRA was 1.5 times net CONE, or $527.09 per MW-day. 

Based on actual auction clearing prices and quantities and make-whole MW, total RPM 
market revenues for the 2017/2018 RPM Base Residual Auction were $7,512,229,630. If 
only generation, Annual DR, and EE were offered in the 2017/2018 RPM Base Residual 
Auction, total RPM market revenues for the 2017/2018 RPM Base Residual Auction 
would have been $9,738,222,922, an increase of $2,225,993,292, or 29.6 percent, compared 
to the actual results (Table 1). From another perspective, the inclusion of the Limited and 

                                                      

3  The MW values stated in this report for the RTO and LDAs refer to the aggregate level 
including all nested LDAs and external source zones unless otherwise specified. 
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Extended Summer DR products resulted in a 22.9 percent reduction in RPM revenues 
for the 2017/2018 Base Residual Auction compared to what RPM revenues would have 
been without the Limited and Extended Summer DR products. 

Table 4 Scenario 1: Impact of DR product types 

 

Impact of All DR and EE 
Table 5 shows the results if there were no offers for DR or EE in the 2017/2018 RPM Base 
Residual Auction and everything else had remained the same. The RTO clearing price 
would have increased 135.1 percent to $282.16 per MW-day, and the clearing quantity 
would have decreased 2.0 percent to 163,713.2 MW.  

The net CONE for the RTO for the 2017/2018 RPM BRA was $351.39 per MW-day. The 
price at Point A on the VRR Curve defines the maximum clearing price for an LDA in a 
BRA. The price at Point A on the VRR Curve for the RTO for the 2017/2018 BRA was 1.5 
times net CONE, or $527.09 per MW-day. 

The inclusion of sell offers for Demand Resources and Energy Efficiency resources had a 
significant impact on the auction results.  

Based on actual auction clearing prices and quantities and make-whole MW, total RPM 
market revenues for the 2017/2018 RPM Base Residual Auction were $7,512,229,630. If 
there were no offers for DR or EE in the 2017/2018 RPM Base Residual Auction, total 
RPM market revenues for the 2017/2018 RPM Base Residual Auction would have been 
$16,859,658,203, an increase of $9,347,428,573, or 124.4 percent, compared to the actual 
results (Table 1). From another perspective, the inclusion of Demand Resources and 
Energy Efficiency resources resulted in a 55.4 percent reduction in RPM revenues for the 

LDA Product Type
Clearing Prices 
($ per MW-day) 

Cleared UCAP 
(MW)

Clearing Prices 
($ per MW-day) 

Cleared UCAP 
(MW)

RTO Limited $106.02 2,322.1
Extended Summer $120.00 7,163.3
Annual $120.00 157,518.3 $157.80 166,237.1

RTO Total 167,003.7 166,237.1
PSEG Limited $201.02 177.5

Extended Summer $215.00 154.8
Annual $215.00 5,778.4 $220.00 6,103.4

PSEG Total 6,110.7 6,103.4
PPL Limited $40.00 41.7

Extended Summer $53.98 183.3
Annual $120.00 9,123.5 $157.80 10,543.8

PPL Total 9,348.5 10,543.8

Actual Auction Results Annual Resources Only
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2017/2018 RPM Base Residual Auction compared to what RPM revenues would have 
been without any Demand Resources or Energy Efficiency resources. 

Table 5 Scenario 2: Impact of DR and EE 

 

Impact of Short-Term Resource Procurement Target 
Under the current rules, application of the Short-Term Resource Procurement Target 
means that 2.5 percent of the reliability requirement is removed from the demand curve. 
The stated rationale is that this provides for short lead time resource procurement in 
Incremental Auctions for the given Delivery Year. For the 2017/2018 BRA, the 2.5 percent 
reduction resulted in the removal of 4,125.2 MW from the RTO VRR or demand curve 
and the Limited Demand Resource and Sub-Annual Resource Reliability Targets.  

The Short-Term Resource Procurement Target had a significant impact on the auction 
results. The removal of 2.5 percent of demand significantly reduced the clearing prices 
and quantities for all the RPM LDA markets. The clearing quantities of Annual 
Resources, including generation and DR, were reduced as a result of the 2.5 percent 
demand reduction.  

Table 6 shows the results if the VRR curves and Demand Resource Constraints had not 
been reduced by the Short-Term Resource Procurement Target and everything else had 
remained the same. For example, the RTO clearing price for Limited would have 
increased 36.8 percent to $145.02 per MW-day, and the RTO clearing price for Extended 
Summer and Annual Resources would have increased 31.5 percent to $157.80 per MW-
day. The total RTO clearing quantity would have increased 2.0 percent to 170,362.5 MW. 

The net CONE for the RTO for the 2017/2018 RPM BRA was $351.39 per MW-day. The 
price at Point A on the VRR Curve defines the maximum clearing price for an LDA in a 

LDA Product Type
Clearing Prices 
($ per MW-day) 

Cleared UCAP 
(MW)

Clearing Prices 
($ per MW-day) 

Cleared UCAP 
(MW)

RTO Limited $106.02 2,322.1
Extended Summer $120.00 7,163.3
Annual $120.00 157,518.3 $282.16 163,713.2

RTO Total 167,003.7 163,713.2
PSEG Limited $201.02 177.5

Extended Summer $215.00 154.8
Annual $215.00 5,778.4 $282.16 6,177.1

PSEG Total 6,110.7 6,177.1
PPL Limited $40.00 41.7

Extended Summer $53.98 183.3
Annual $120.00 9,123.5 $282.16 9,879.3

PPL Total 9,348.5 9,879.3

Actual Auction Results No Offers for DR or EE
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BRA. The price at Point A on the VRR Curve for the RTO for the 2017/2018 BRA was 1.5 
times net CONE, or $527.09 per MW-day. 

Based on actual auction clearing prices and quantities and make-whole MW, total RPM 
market revenues for the 2017/2018 RPM Base Residual Auction were $7,512,229,630. If 
the VRR curves and Demand Resource Constraints had not been reduced by the Short-
Term Resource Procurement Target, total RPM market revenues for the 2017/2018 RPM 
Base Residual Auction would have been $9,947,329,539, an increase of $2,435,099,909, or 
32.4 percent, compared to the actual results (Table 1). From another perspective, the use 
of the Short-Term Resource Procurement Target resulted in a 24.5 percent reduction in 
RPM revenues for the 2017/2018 Base Residual Auction compared to what RPM 
revenues would have been without the 2.5 percent reduction of demand. 

The 2.5 percent offset was implemented to permit DR to clear in Incremental Auctions as 
indicated in the name of the adjustment, the Short-Term Resource Procurement Target. 
The offset was not added to counter persistent forecast errors. Forecast errors should be 
addressed directly and explicitly for all PJM forecasts. It is essential that PJM use the 
same forecasts for capacity markets and for transmission planning to ensure the long 
term consistency of Regional Transmission Expansion Planning Process (RTEPP) and 
RPM. PJM does use the same forecast for both, but then effectively reduces the forecast 
in the capacity market by 2.5 percent. To effectively use a lower forecast for capacity 
requirements in RPM by reducing demand by an arbitrary 2.5 percent results in biasing 
the overall market results in favor of transmission rather than generation solutions to 
reliability issues. 

Table 6 Scenario 3: Impact of Short-Term Resource Procurement Target 

 

LDA Product Type
Clearing Prices 
($ per MW-day) 

Cleared UCAP 
(MW)

Clearing Prices 
($ per MW-day) 

Cleared UCAP 
(MW)

RTO Limited $106.02 2,322.1 $145.02 2,322.1
Extended Summer $120.00 7,163.3 $157.80 7,288.7
Annual $120.00 157,518.3 $157.80 160,751.7

RTO Total 167,003.7 170,362.5
PSEG Limited $201.02 177.5 $207.22 175.4

Extended Summer $215.00 154.8 $220.00 157.0
Annual $215.00 5,778.4 $220.00 6,056.7

PSEG Total 6,110.7 6,389.1
PPL Limited $40.00 41.7 $75.00 63.4

Extended Summer $53.98 183.3 $87.78 161.6
Annual $120.00 9,123.5 $157.80 10,421.5

PPL Total 9,348.5 10,646.5

Actual Auction Results No Short-Term Resource 
Procurement Target Reduction
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Impact of Short-Term Resource Procurement Target and 
Limited and Extended Summer DR Product Types 
Table 7 shows the results if the VRR curves had not been reduced by the Short-Term 
Resource Procurement Target and only generation, Annual DR, and EE were offered in 
the 2017/2018 RPM Base Residual Auction and everything else had remained the same. 
The RTO clearing price would have increased 44.8 percent to $173.76 per MW-day, and 
the clearing quantity would have increased 1.8 percent to 170,037.8 MW. 

The net CONE for the RTO for the 2017/2018 RPM BRA was $351.39 per MW-day. The 
price at Point A on the VRR Curve defines the maximum clearing price for an LDA in a 
BRA. The price at Point A on the VRR Curve for the RTO for the 2017/2018 BRA was 1.5 
times net CONE, or $527.09 per MW-day. 

The combination of the Short-Term Resource Procurement Target and Limited and 
Extended Summer DR products had a significant impact on the auction results.  

Based on actual auction clearing prices and quantities and make-whole MW, total RPM 
market revenues for the 2017/2018 RPM Base Residual Auction were $7,512,229,630. If 
the VRR curves had not been reduced by the Short-Term Resource Procurement Target 
and only generation, Annual DR, and EE were offered in the 2017/2018 RPM Base 
Residual Auction, total RPM market revenues for the 2017/2018 RPM Base Residual 
Auction would have been $10,932,522,889, an increase of $3,420,293,259, or 45.5 percent, 
compared to the actual results (Table 1). From another perspective, the use of the Short-
Term Resource Procurement Target together with the inclusion of the Limited and 
Extended Summer DR products resulted in a 31.3 percent reduction in RPM revenues 
for the 2017/2018 RPM Base Residual Auction compared to what RPM revenues would 
have been without the Short-Term Resource Procurement Target or the Limited and 
Extended Summer DR products. 
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Table 7 Scenario 4: Impact of Short-Term Resource Procurement Target and DR 
product types 

 

Impact of Short-Term Resource Procurement Target and All 
DR and EE 
Table 8 shows the results if the VRR curves had not been reduced by the Short-Term 
Resource Procurement Target and no DR or EE were offered in the 2017/2018 RPM Base 
Residual Auction and everything else had remained the same. The RTO clearing price 
would have increased 230.4 percent to $396.46 per MW-day, and the clearing quantity 
would have decreased 1.2 percent to 164,969.8 MW.  

The net CONE for the RTO for the 2017/2018 RPM BRA was $351.39 per MW-day. The 
price at Point A on the VRR Curve defines the maximum clearing price for an LDA in a 
BRA. The price at Point A on the VRR Curve for the RTO for the 2017/2018 BRA was 1.5 
times net CONE, or $527.09 per MW-day. 

The combination of the Short-Term Resource Procurement Target and demand side 
products had a significant impact on the auction results.  

Based on actual auction clearing prices and quantities and make-whole MW, total RPM 
market revenues for the 2017/2018 RPM Base Residual Auction were $7,512,229,630. If 
the VRR curves had not been reduced by the Short-Term Resource Procurement Target 
and no DR or EE were offered in the 2017/2018 RPM Base Residual Auction, total RPM 
market revenues for the 2017/2018 RPM Base Residual Auction would have been 
$23,870,404,571, an increase of $16,358,174,941, or 217.8 percent, compared to the actual 

LDA Product Type
Clearing Prices 
($ per MW-day) 

Cleared UCAP 
(MW)

Clearing Prices 
($ per MW-day) 

Cleared UCAP 
(MW)

RTO Limited $106.02 2,322.1
Extended Summer $120.00 7,163.3
Annual $120.00 157,518.3 $173.76 170,037.8

RTO Total 167,003.7 170,037.8
PSEG Limited $201.02 177.5

Extended Summer $215.00 154.8
Annual $215.00 5,778.4 $225.00 6,381.6

PSEG Total 6,110.7 6,381.6
PPL Limited $40.00 41.7

Extended Summer $53.98 183.3
Annual $120.00 9,123.5 $173.76 10,546.7

PPL Total 9,348.5 10,546.7

Actual Auction Results
No Short-Term Resource 

Procurement Target Reduction 
and Annual Resources Only
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results (Table 1). From another perspective, the use of the Short-Term Resource 
Procurement Target together with the inclusion of DR and EE offers resulted in a 68.5 
percent reduction in RPM revenues for the 2017/2018 RPM Base Residual Auction 
compared to what RPM revenues would have been without the Short-Term Resource 
Procurement Target, DR or EE offers. 

Table 8 Scenario 5: Impact of Short-Term Resource Procurement Target, DR and EE 

  

Conclusions and Recommendations 
Demand Resources have played a significant role in the PJM capacity market. But 
should a legal or policy decision be made to eliminate Demand Resources from its 
current participation as supply in the PJM capacity market, PJM markets could adapt. 
The sensitivity analyses in this report show that holding everything else constant, if all 
DR and EE had been eliminated from the 2017/2018 BRA (scenario 2), the PJM capacity 
market would have had clearing prices substantially below the level required for new 
entry and maintained a reserve margin in excess of PJM’s target reserve margin. 

The fact that the sensitivity analyses reported here hold everything else constant is 
important for considering the actual impacts of the elimination of DR. The elimination of 
all DR from the capacity markets from the inception of the RPM market design would 
have increased capacity prices, holding everything else constant. Those price increases 
would likely have meant that some generating resources that retired in prior years 
would not have retired, and some new generation resources that did not clear in prior 
years would have cleared and both would have affected prices in subsequent auctions. 
In the absence of DR, the market response from generation resources would have been 

LDA Product Type
Clearing Prices 
($ per MW-day) 

Cleared UCAP 
(MW)

Clearing Prices 
($ per MW-day) 

Cleared UCAP 
(MW)

RTO Limited $106.02 2,322.1
Extended Summer $120.00 7,163.3
Annual $120.00 157,518.3 $396.46 164,969.8

RTO Total 167,003.7 164,969.8
PSEG Limited $201.02 177.5

Extended Summer $215.00 154.8
Annual $215.00 5,778.4 $396.46 6,421.7

PSEG Total 6,110.7 6,421.7
PPL Limited $40.00 41.7

Extended Summer $53.98 183.3
Annual $120.00 9,123.5 $396.46 9,879.3

PPL Total 9,348.5 9,879.3

Actual Auction Results
No Short-Term Resource 

Procurement Target Reduction 
and No Offers for DR or EE
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different. In the absence of DR, the market response from generation resources would be 
different in the future. In the absence of DR, PJM would not have reached emergency 
status as frequently and generating resources would have produced energy rather than 
DR reducing load.4 Thus, the results of the sensitivity analyses presented here are worst 
case, in the sense that the increases in prices and reductions in quantities cleared are at 
maximum levels, because the sensitivity analyses do not include any market response 
which would mitigate the impact on prices and cleared quantities of eliminating DR. 

DR has cleared in PJM capacity markets, where 90 percent of all DR revenues are earned 
in PJM.5 While there are questions about the details of the measurement and the exact 
level of response, DR has responded when called. It should not be considered unusual 
or extraordinary or even noteworthy that a resource being paid the capacity price 
responds when called consistent with its obligations to respond. Any assertions about 
the critical role of DR in actual markets ignores the fact that DR displaced generating 
units that would have provided both capacity and energy more reliably than DR, for 
many more hours and for much lower energy prices. Limited DR has an obligation to 
perform for only 60 hours in a year compared to 8,760 hours for a generating unit. The 
energy strike price of limited DR is generally in the range of $1,000 per MWh to $1,800 
per MWh while the average cost of a gas fired combined cycle unit is around $50 per 
MWh.6  

The MMU continues to recommend that the use of the 2.5 percent demand adjustment 
be terminated immediately.7 The 2.5 percent demand reduction is a barrier to entry in 
the capacity market. The logic of reducing demand in a market design that looks three 
years forward, to permit other resources to clear in Incremental Auctions, is not 
supportable and has no basis in economics. There are tradeoffs in using a one year 
forward or a three year forward design, but the design should be implemented on a 
consistent basis. Removing a portion of demand affects prices at the margin, which is 
where the critical signal to the market is determined. 

                                                      

4  DR is only dispatched when PJM calls an emergency. An emergency exists when the supply 
of available generation is low relative to load. When DR displaces generation it means that 
emergency conditions exist at lower load levels. 

5  See the 2013 State of the Market Report for PJM (March 13, 2014), Volume II, Section 6, 
“Demand Response,” p. 199. 

6  The actual cost of a combined cycle is a function of the cost of natural gas. 

7  See also the Protest of the Independent Market Monitor for PJM, Docket No. ER12-513 (December 
22, 2011). 
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As a result of the IMM recommendations, this report includes sensitivity analyses of the 
combined impact of eliminating DR and eliminating the 2.5 percent offset in order to 
capture the potential maximum impacts of eliminating DR. The results show that even 
when all DR is removed and the 2.5 percent offset is eliminated and holding everything 
else constant, prices would have risen to greater than net CONE but less than the 
maximum price and PJM’s reliability target would have been maintained.  

The fact that this second set of sensitivity analyses also hold everything else constant is 
important for considering the actual impacts of the simultaneous elimination of DR and 
the 2.5 percent offset. The results of these sensitivity analyses are also worst case, in the 
sense that the increases in prices and reductions in quantities cleared are the maximum 
levels, because they do not include any market response which would mitigate the 
impact on prices and cleared quantities of eliminating DR. If both these adjustments had 
been made prior to the 2017/2018 BRA, it is likely that additional generation resources 
would have entered the market, that prices would likely have been lower than the prices 
in these sensitivity analyses and that reliability would have been greater than in these 
sensitivity analyses. 
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Introduction 
This report, prepared by the Independent Market Monitor for PJM (IMM or MMU), 
addresses and quantifies the impact on market outcomes in the Reliability Pricing Model 
(RPM) Base Residual Auction (BRA) (for the 2017/2018 Delivery Year) of the Short-Term 
Resource Procurement Target and demand side resources both separately and together. 
(Demand side resources include Demand Resources, DR, and Energy Efficiency 
resources, EE.) The IMM will prepare a comprehensive report on the Base Residual 
Auction for 2017/2018 as the IMM does for each BRA. This report is published in order 
to provide information to help inform the discussion about the impact of demand side 
resources on PJM markets based on the recent decision of the United State Court of 
Appeals for the District of Columbia Circuit.1 

Summary of Results 
Sensitivity analyses of the type reported here show what the market results would have 
been for identified changes, holding everything else constant. For example, the 
elimination of all demand side resources from the capacity markets would have 
increased prices, holding everything else constant. But in the absence of demand side 
resources, some generating resources that retired in prior years might not have retired, 
and some new generation resources that did not clear in prior years would have cleared 
and both would have affected prices in subsequent auctions. In the absence of demand 
side resources, the market response from generation resources would have been 
different. In the absence of demand side resources the market response from generation 
resources would be different in the future. Thus the results of the sensitivity analyses 
presented here are worst case because they do not include any market response which 
would mitigate the impact on prices and cleared quantities of eliminating demand side 
resources. 

Table 1 includes a summary of the results of the sensitivity analyses. The first column 
includes the total RPM revenues associated with each identified scenario. The second 
column is the difference in total RPM revenues between each identified scenario and the 
actual auction results. The third column is the percent change in total RPM revenues 
between each identified scenario and the actual auction results. This revised report 
includes Scenario 3A in addition to the scenarios in the July 10 report. 

                                                      

1 Electric Power Supply Association, et al. v. Federal Energy Regulatory Commission, No. 11-
1486 (D.C. Cir. May 23, 2014), pet. for reh’g en banc pending.  
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Table 1 Summary of sensitivity results: 2017/2018 RPM Base Residual Auction 

 

Table 2 includes a summary of the results of the sensitivity analyses associated with the 
removal of defined demand side products. The first column shows the cleared MW in 
UCAP. The second column shows the cleared MW in ICAP. The third column shows the 
level of reserves cleared in excess of the Installed Reserve Margin (IRM), which is PJM’s 
target level of reserves. 

Table 2 Reserves cleared in excess of IRM with peak load forecast reduced by Short-
Term Resource Procurement Target: 2017/2018 RPM Base Residual Auction 

  

Table 3 includes a summary of the results of the sensitivity analyses associated with the 
removal of demand side resources and the Short-Term Resource Procurement Target 
and the simultaneous removal of both. The first column shows the cleared MW in 
UCAP. The second column shows the cleared MW in ICAP. The third column shows the 
level of reserves cleared in excess of IRM. 

The difference between Table 3 and Table 2 is that the third column in Table 3 calculates 
the excess reserves for the cases with and without the Short-Term Resource Procurement 
Target in a comparable manner across scenarios.2 The excess reserves in Table 2 are 
calculated using a 2.5 percent reduction to the peak load forecast. 

                                                      

2  In Table 3, the excess reserves calculation includes the 2.5 percent in the numerator and 
denominator of the calculation for the cases with the Short-Term Resource Procurement 
Target reduction (scenarios 0-2). The cases without the Short-Term Resource Procurement 
Target reduction (scenarios 3-5) automatically include the 2.5 percent in the numerator and 
denominator. In Table 2, the excess reserves calculation excludes the 2.5 percent from the 

Scenario Scenario Description RPM Revenue
($ per Delivery Year)

RPM Revenue
($ per Delivery Year) Percentage

0 Actual Results $7,512,229,630 NA NA
1 Annual Resources Only $9,738,222,922 $2,225,993,292 29.6%
2 No Offers for DR or EE (Generation Resources Only) $16,859,658,203 $9,347,428,573 124.4%

3
No Short-Term Resource Procurement Target Reduction 
from VRR Curve $9,947,329,539 $2,435,099,909 32.4%

3A No Short-Term Resource Procurement Target Reduction $9,967,834,187 $2,455,604,557 32.7%

4
No Short-Term Resource Procurement Target Reduction 
and Annual Resources Only $10,932,522,889 $3,420,293,259 45.5%

5
No Short-Term Resource Procurement Target Reduction 
and No Offers for DR or EE (Generation Resources Only) $23,870,404,571 $16,358,174,941 217.8%

Difference from Actual Results

Scenario Scenario Description Cleared MW 
(UCAP)

Cleared MW 
(ICAP)

Reserves Cleared 
in Excess of IRM

0 Actual Results 167,003.7 177,004.5 4.4%
1 Annual Resources Only 166,237.1 176,191.9 3.8%
2 No Offers for DR or EE (Generation Resources Only) 163,713.2 173,516.9 2.0%
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Table 3 Reserves cleared in excess of IRM using alternate calculation method: 
2017/2018 RPM Base Residual Auction 

 

The analysis shows, for example, that if all Demand Resources (DR) and Energy 
Efficiency (EE) resources were eliminated from the capacity market (scenario 2), the 
capacity market would have cleared. The supply curve would have intersected the 
demand curve on the sloped portion of the Variable Resource Requirement (VRR), or 
demand curve, at a price of $282.16 per MW-day, which is below the net Cost of New 
Entry (CONE) and below the maximum RPM price of 1.5 times net CONE. Reliability 
would have been maintained. Even with the elimination of all DR and EE, the market 
would have cleared reserves of 2.0 percent in excess of IRM, the target reserve margin. 

The analysis also shows, for example, that if all DR and EE and the 2.5 percent demand 
reduction (Short-Term Resource Procurement Target) were eliminated from the capacity 
market (scenario 5), the supply curve would have cleared on the sloped portion of the 
VRR or demand curve at a price of $396.46 per MW-day, which is above net CONE and 
below the maximum RPM price of 1.5 times net CONE. Reliability would have been 
maintained. Even with the elimination of all DR and EE and the removal of the 2.5 
percent demand reduction, the market would have cleared reserves equal to IRM, the 
target reserve margin. 

Results 
Impact of Limited and Extended Summer DR Product Types 
Effective for the 2014/2015 Delivery Year, the RPM market design incorporated Annual 
and Extended Summer DR product types, in addition to the previously established 
Limited DR product type. Each DR product type is subject to a defined period of 

                                                                                                                                                              

peak load forecast and from cleared MW (scenarios 0-2). This is how PJM calculates excess 
reserves in the BRA. In the PJM calculation, the excess is defined relative to 97.5 percent of 
the peak load forecast. 

Scenario Scenario Description Cleared MW 
(UCAP)

Cleared MW 
(ICAP)

Reserves Cleared 
in Excess of IRM

0 Actual Results 167,003.7 177,004.5 3.9%
1 Annual Resources Only 166,237.1 176,191.9 3.4%
2 No Offers for DR or EE (Generation Resources Only) 163,713.2 173,516.9 1.6%

3
No Short-Term Resource Procurement Target Reduction
from VRR Curve 170,362.5 180,564.4 3.8%

3A No Short-Term Resource Procurement Target Reduction 170,362.5 180,564.4 3.8%

4
No Short-Term Resource Procurement Target Reduction 
and Annual Resources Only 170,037.8 180,220.2 3.5%

5
No Short-Term Resource Procurement Target Reduction 
and No Offers for DR or EE (Generation Resources Only) 164,969.8 174,848.8 (0.0%)
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availability, maximum number of interruptions, and maximum duration of 
interruptions. The Limited DR and the Extended Summer DR product types are both 
inferior to Generation Capacity Resources, because the obligation to deliver associated 
with both product types is inferior to the obligation to deliver associated with 
Generation Capacity Resources. Generation resources are obligated to provide capacity 
every hour of the year if called. 

Effective for the 2017/2018 Delivery Year, the Minimum Annual and Extended Summer 
Resource Requirements were replaced by Limited and Sub-Annual Resource 
Constraints. The Limited Resource Constraint limits the quantity of Limited DR that can 
be procured, and the Sub-Annual Constraint limits the quantity of Limited DR and 
Extended Summer DR that can be procured. Under the prior rules, the quantity of 
Limited DR and Extended Summer DR were not capped in this way. Under the prior 
rules, if the Minimum Annual Resource Requirement were a binding constraint, the 
Extended Summer and Limited DR products could fill in the balance of capacity needed 
to meet the VRR curve. These modifications reduced the impact of Limited and 
Extended Summer DR on market outcomes. 

The inclusion of the limited demand side products in the auction had a significant 
impact on the auction results.  

Table 4 shows the results if only generation, Annual DR, and EE were offered in the 
2017/2018 RPM Base Residual Auction and everything else had remained the same. All 
offers for Extended Summer and Limited DR products were excluded from supply. All 
offers for Annual DR were included in supply, including those in non-coupled and 
coupled DR offers. The RTO clearing price would have increased by 31.5 percent to 
$157.80 per MW-day, and the clearing quantity would have decreased 0.5 percent to 
166,237.1 MW.3 The PSEG clearing price would have increased by 2.3 percent to $220.00 
per MW-day, and the clearing quantity would have decreased 0.1 percent to 6,103.4 
MW. 

The net CONE for the RTO for the 2017/2018 RPM BRA was $351.39 per MW-day. The 
price at Point A on the VRR Curve defines the maximum clearing price for a Locational 
Deliverability Area (LDA) in a BRA. The price at Point A on the VRR Curve for the RTO 
for the 2017/2018 BRA was 1.5 times net CONE, or $527.09 per MW-day. 

Based on actual auction clearing prices and quantities and make-whole MW, total RPM 
market revenues for the 2017/2018 RPM Base Residual Auction were $7,512,229,630. If 
only generation, Annual DR, and EE were offered in the 2017/2018 RPM Base Residual 

                                                      

3  The MW values stated in this report for the RTO and LDAs refer to the aggregate level 
including all nested LDAs and external source zones unless otherwise specified. 
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Auction, total RPM market revenues for the 2017/2018 RPM Base Residual Auction 
would have been $9,738,222,922, an increase of $2,225,993,292, or 29.6 percent, compared 
to the actual results (Table 1). From another perspective, the inclusion of the Limited and 
Extended Summer DR products resulted in a 22.9 percent reduction in RPM revenues 
for the 2017/2018 Base Residual Auction compared to what RPM revenues would have 
been without the Limited and Extended Summer DR products. 

Table 4 Scenario 1: Impact of DR product types 

 

Impact of All DR and EE 
Table 5 shows the results if there were no offers for DR or EE in the 2017/2018 RPM Base 
Residual Auction and everything else had remained the same. The RTO clearing price 
would have increased 135.1 percent to $282.16 per MW-day, and the clearing quantity 
would have decreased 2.0 percent to 163,713.2 MW.  

The net CONE for the RTO for the 2017/2018 RPM BRA was $351.39 per MW-day. The 
price at Point A on the VRR Curve defines the maximum clearing price for an LDA in a 
BRA. The price at Point A on the VRR Curve for the RTO for the 2017/2018 BRA was 1.5 
times net CONE, or $527.09 per MW-day. 

The inclusion of sell offers for Demand Resources and Energy Efficiency resources had a 
significant impact on the auction results.  

Based on actual auction clearing prices and quantities and make-whole MW, total RPM 
market revenues for the 2017/2018 RPM Base Residual Auction were $7,512,229,630. If 
there were no offers for DR or EE in the 2017/2018 RPM Base Residual Auction, total 
RPM market revenues for the 2017/2018 RPM Base Residual Auction would have been 
$16,859,658,203, an increase of $9,347,428,573, or 124.4 percent, compared to the actual 

LDA Product Type
Clearing Prices 
($ per MW-day) 

Cleared UCAP 
(MW)

Clearing Prices 
($ per MW-day) 

Cleared UCAP 
(MW)

RTO Limited $106.02 2,322.1
Extended Summer $120.00 7,163.3
Annual $120.00 157,518.3 $157.80 166,237.1

RTO Total 167,003.7 166,237.1
PSEG Limited $201.02 177.5

Extended Summer $215.00 154.8
Annual $215.00 5,778.4 $220.00 6,103.4

PSEG Total 6,110.7 6,103.4
PPL Limited $40.00 41.7

Extended Summer $53.98 183.3
Annual $120.00 9,123.5 $157.80 10,543.8

PPL Total 9,348.5 10,543.8

Actual Auction Results Annual Resources Only
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results (Table 1). From another perspective, the inclusion of Demand Resources and 
Energy Efficiency resources resulted in a 55.4 percent reduction in RPM revenues for the 
2017/2018 RPM Base Residual Auction compared to what RPM revenues would have 
been without any Demand Resources or Energy Efficiency resources. 

Table 5 Scenario 2: Impact of DR and EE 

 

Impact of Short-Term Resource Procurement Target 
Under the current rules, application of the Short-Term Resource Procurement Target 
means that 2.5 percent of the reliability requirement is removed from the demand curve. 
The stated rationale is that this provides for short lead time resource procurement in 
Incremental Auctions for the given Delivery Year. For the 2017/2018 BRA, the 2.5 percent 
reduction resulted in the removal of 4,125.2 MW from the RTO VRR or demand curve 
and the Limited Demand Resource and Sub-Annual Resource Reliability Targets.  

The Short-Term Resource Procurement Target had a significant impact on the auction 
results. The removal of 2.5 percent of demand significantly reduced the clearing prices 
and quantities for all the RPM LDA markets. The clearing quantities of Annual 
Resources, including generation and DR, were reduced as a result of the 2.5 percent 
demand reduction.  

Table 6 shows the results if the VRR curves had not been reduced by the Short-Term 
Resource Procurement Target and everything else had remained the same.4 For example, 

                                                      

4  In this Scenario 3, the 2.5 percent of the reliability requirement was removed from Demand 
Resource Constraints, unchanged from the way in which the BRA was actually run. The July 

LDA Product Type
Clearing Prices 
($ per MW-day) 

Cleared UCAP 
(MW)

Clearing Prices 
($ per MW-day) 

Cleared UCAP 
(MW)

RTO Limited $106.02 2,322.1
Extended Summer $120.00 7,163.3
Annual $120.00 157,518.3 $282.16 163,713.2

RTO Total 167,003.7 163,713.2
PSEG Limited $201.02 177.5

Extended Summer $215.00 154.8
Annual $215.00 5,778.4 $282.16 6,177.1

PSEG Total 6,110.7 6,177.1
PPL Limited $40.00 41.7

Extended Summer $53.98 183.3
Annual $120.00 9,123.5 $282.16 9,879.3

PPL Total 9,348.5 9,879.3

Actual Auction Results No Offers for DR or EE
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the RTO clearing price for Limited would have increased 36.8 percent to $145.02 per 
MW-day, and the RTO clearing price for Extended Summer and Annual Resources 
would have increased 31.5 percent to $157.80 per MW-day. The total RTO clearing 
quantity would have increased 2.0 percent to 170,362.5 MW. 

The net CONE for the RTO for the 2017/2018 RPM BRA was $351.39 per MW-day. The 
price at Point A on the VRR Curve defines the maximum clearing price for an LDA in a 
BRA. The price at Point A on the VRR Curve for the RTO for the 2017/2018 BRA was 1.5 
times net CONE, or $527.09 per MW-day. 

Based on actual auction clearing prices and quantities and make-whole MW, total RPM 
market revenues for the 2017/2018 RPM Base Residual Auction were $7,512,229,630. If 
the VRR curves had not been reduced by the Short-Term Resource Procurement Target, 
total RPM market revenues for the 2017/2018 RPM Base Residual Auction would have 
been $9,947,329,539, an increase of $2,435,099,909, or 32.4 percent, compared to the 
actual results (Table 1). From another perspective, the use of the Short-Term Resource 
Procurement Target on the VRR Curve resulted in a 24.5 percent reduction in RPM 
revenues for the 2017/2018 Base Residual Auction compared to what RPM revenues 
would have been without the 2.5 percent reduction of demand. 

Table 7 shows the results if the VRR curves and Demand Resource Constraints had not 
been reduced by the Short-Term Resource Procurement Target and everything else had 
remained the same. For example, the RTO clearing price for Limited would have 
increased 48.8 percent to $157.80 per MW-day, and the RTO clearing price for Extended 
Summer and Annual Resources would have increased 31.5 percent to $157.80 per MW-
day. The total RTO clearing quantity would have increased 2.0 percent to 170,362.5 MW. 

Based on actual auction clearing prices and quantities and make-whole MW, total RPM 
market revenues for the 2017/2018 RPM Base Residual Auction were $7,512,229,630. If 
the VRR curves and Demand Resource Constraints had not been reduced by the Short-
Term Resource Procurement Target, total RPM market revenues for the 2017/2018 RPM 
Base Residual Auction would have been $9,967,834,187 , an increase of $2,455,604,557, or 
32.7 percent, compared to the actual results (Table 1). From another perspective, the use 
of the Short-Term Resource Procurement Target resulted in a 24.6 percent reduction in 
RPM revenues for the 2017/2018 Base Residual Auction compared to what RPM 
revenues would have been without the 2.5 percent reduction of demand. 

                                                                                                                                                              

10, 2014 report indicated that the Demand Resource Constraints had been removed for 
Scenario 3, but they had been removed only from the VRR curve. In this revised report, the 
2.5 percent of the reliability requirement was removed from both the VRR curve and the 
Demand Resource Constraints in Scenario 3A. 
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The 2.5 percent offset was implemented to permit DR to clear in Incremental Auctions as 
indicated in the name of the adjustment, the Short-Term Resource Procurement Target. 
The offset was not added to counter persistent forecast errors. Forecast errors should be 
addressed directly and explicitly for all PJM forecasts. It is essential that PJM use the 
same forecasts for capacity markets and for transmission planning to ensure the long 
term consistency of Regional Transmission Expansion Planning Process (RTEPP) and 
RPM. PJM does use the same forecast for both, but then effectively reduces the forecast 
in the capacity market by 2.5 percent. To effectively use a lower forecast for capacity 
requirements in RPM by reducing demand by an arbitrary 2.5 percent results in biasing 
the overall market results in favor of transmission rather than generation solutions to 
reliability issues. 

Table 6 Scenario 3: Impact of Short-Term Resource Procurement Target 

 

LDA Product Type
Clearing Prices 
($ per MW-day) 

Cleared UCAP 
(MW)

Clearing Prices 
($ per MW-day) 

Cleared UCAP 
(MW)

RTO Limited $106.02 2,322.1 $145.02 2,322.1
Extended Summer $120.00 7,163.3 $157.80 7,288.7
Annual $120.00 157,518.3 $157.80 160,751.7

RTO Total 167,003.7 170,362.5
PSEG Limited $201.02 177.5 $207.22 175.4

Extended Summer $215.00 154.8 $220.00 157.0
Annual $215.00 5,778.4 $220.00 6,056.7

PSEG Total 6,110.7 6,389.1
PPL Limited $40.00 41.7 $75.00 63.4

Extended Summer $53.98 183.3 $87.78 161.6
Annual $120.00 9,123.5 $157.80 10,421.5

PPL Total 9,348.5 10,646.5

Actual Auction Results
No Short-Term Resource 

Procurement Target Reduction 
from VRR Curve
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Table 7 Scenario 3A: Impact of Short-Term Resource Procurement Target 

 

Impact of Short-Term Resource Procurement Target and 
Limited and Extended Summer DR Product Types 
Table 8 shows the results if the VRR curves had not been reduced by the Short-Term 
Resource Procurement Target and only generation, Annual DR, and EE were offered in 
the 2017/2018 RPM Base Residual Auction and everything else had remained the same. 
The RTO clearing price would have increased 44.8 percent to $173.76 per MW-day, and 
the clearing quantity would have increased 1.8 percent to 170,037.8 MW. 

The net CONE for the RTO for the 2017/2018 RPM BRA was $351.39 per MW-day. The 
price at Point A on the VRR Curve defines the maximum clearing price for an LDA in a 
BRA. The price at Point A on the VRR Curve for the RTO for the 2017/2018 BRA was 1.5 
times net CONE, or $527.09 per MW-day. 

The combination of the Short-Term Resource Procurement Target and Limited and 
Extended Summer DR products had a significant impact on the auction results.  

Based on actual auction clearing prices and quantities and make-whole MW, total RPM 
market revenues for the 2017/2018 RPM Base Residual Auction were $7,512,229,630. If 
the VRR curves had not been reduced by the Short-Term Resource Procurement Target 
and only generation, Annual DR, and EE were offered in the 2017/2018 RPM Base 
Residual Auction, total RPM market revenues for the 2017/2018 RPM Base Residual 
Auction would have been $10,932,522,889, an increase of $3,420,293,259, or 45.5 percent, 
compared to the actual results (Table 1). From another perspective, the use of the Short-
Term Resource Procurement Target together with the inclusion of the Limited and 

LDA Product Type
Clearing Prices 
($ per MW-day) 

Cleared UCAP 
(MW)

Clearing Prices 
($ per MW-day) 

Cleared UCAP 
(MW)

RTO Limited $106.02 2,322.1 $157.80 4,476.4
Extended Summer $120.00 7,163.3 $157.80 5,339.1
Annual $120.00 157,518.3 $157.80 160,547.0

RTO Total 167,003.7 170,362.5
PSEG Limited $201.02 177.5 $220.00 201.2

Extended Summer $215.00 154.8 $220.00 130.9
Annual $215.00 5,778.4 $220.00 6,057.0

PSEG Total 6,110.7 6,389.1
PPL Limited $40.00 41.7 $157.80 350.0

Extended Summer $53.98 183.3 $157.80 79.8
Annual $120.00 9,123.5 $157.80 10,284.6

PPL Total 9,348.5 10,714.4

Actual Auction Results No Short-Term Resource 
Procurement Target Reduction
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Extended Summer DR products resulted in a 31.3 percent reduction in RPM revenues 
for the 2017/2018 RPM Base Residual Auction compared to what RPM revenues would 
have been without the Short-Term Resource Procurement Target or the Limited and 
Extended Summer DR products. 

Table 8 Scenario 4: Impact of Short-Term Resource Procurement Target and DR 
product types 

 

Impact of Short-Term Resource Procurement Target and All 
DR and EE 
Table 9 shows the results if the VRR curves had not been reduced by the Short-Term 
Resource Procurement Target and no DR or EE were offered in the 2017/2018 RPM Base 
Residual Auction and everything else had remained the same. The RTO clearing price 
would have increased 230.4 percent to $396.46 per MW-day, and the clearing quantity 
would have decreased 1.2 percent to 164,969.8 MW.  

The net CONE for the RTO for the 2017/2018 RPM BRA was $351.39 per MW-day. The 
price at Point A on the VRR Curve defines the maximum clearing price for an LDA in a 
BRA. The price at Point A on the VRR Curve for the RTO for the 2017/2018 BRA was 1.5 
times net CONE, or $527.09 per MW-day. 

The combination of the Short-Term Resource Procurement Target and demand side 
products had a significant impact on the auction results.  

Based on actual auction clearing prices and quantities and make-whole MW, total RPM 
market revenues for the 2017/2018 RPM Base Residual Auction were $7,512,229,630. If 

LDA Product Type
Clearing Prices 
($ per MW-day) 

Cleared UCAP 
(MW)

Clearing Prices 
($ per MW-day) 

Cleared UCAP 
(MW)

RTO Limited $106.02 2,322.1
Extended Summer $120.00 7,163.3
Annual $120.00 157,518.3 $173.76 170,037.8

RTO Total 167,003.7 170,037.8
PSEG Limited $201.02 177.5

Extended Summer $215.00 154.8
Annual $215.00 5,778.4 $225.00 6,381.6

PSEG Total 6,110.7 6,381.6
PPL Limited $40.00 41.7

Extended Summer $53.98 183.3
Annual $120.00 9,123.5 $173.76 10,546.7

PPL Total 9,348.5 10,546.7

Actual Auction Results
No Short-Term Resource 

Procurement Target Reduction 
and Annual Resources Only

http://www.monitoringanalytics.com/


 

© Monitoring Analytics 2014 | www.monitoringanalytics.com 11 

the VRR curves had not been reduced by the Short-Term Resource Procurement Target 
and no DR or EE were offered in the 2017/2018 RPM Base Residual Auction, total RPM 
market revenues for the 2017/2018 RPM Base Residual Auction would have been 
$23,870,404,571, an increase of $16,358,174,941, or 217.8 percent, compared to the actual 
results (Table 1). From another perspective, the use of the Short-Term Resource 
Procurement Target together with the inclusion of DR and EE offers resulted in a 68.5 
percent reduction in RPM revenues for the 2017/2018 RPM Base Residual Auction 
compared to what RPM revenues would have been without the Short-Term Resource 
Procurement Target, DR or EE offers. 

Table 9 Scenario 5: Impact of Short-Term Resource Procurement Target, DR and EE 

  

Conclusions and Recommendations 
Demand Resources have played a significant role in the PJM capacity market. But 
should a legal or policy decision be made to eliminate Demand Resources from its 
current participation as supply in the PJM capacity market, PJM markets could adapt. 
The sensitivity analyses in this report show that holding everything else constant, if all 
DR and EE had been eliminated from the 2017/2018 BRA (scenario 2), the PJM capacity 
market would have had clearing prices substantially below the level required for new 
entry and maintained a reserve margin in excess of PJM’s target reserve margin. 

The fact that the sensitivity analyses reported here hold everything else constant is 
important for considering the actual impacts of the elimination of DR. The elimination of 
all DR from the capacity markets from the inception of the RPM market design would 
have increased capacity prices, holding everything else constant. Those price increases 

LDA Product Type
Clearing Prices 
($ per MW-day) 

Cleared UCAP 
(MW)

Clearing Prices 
($ per MW-day) 

Cleared UCAP 
(MW)

RTO Limited $106.02 2,322.1
Extended Summer $120.00 7,163.3
Annual $120.00 157,518.3 $396.46 164,969.8

RTO Total 167,003.7 164,969.8
PSEG Limited $201.02 177.5

Extended Summer $215.00 154.8
Annual $215.00 5,778.4 $396.46 6,421.7

PSEG Total 6,110.7 6,421.7
PPL Limited $40.00 41.7

Extended Summer $53.98 183.3
Annual $120.00 9,123.5 $396.46 9,879.3

PPL Total 9,348.5 9,879.3

Actual Auction Results
No Short-Term Resource 

Procurement Target Reduction 
and No Offers for DR or EE
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would likely have meant that some generating resources that retired in prior years 
would not have retired, and some new generation resources that did not clear in prior 
years would have cleared and both would have affected prices in subsequent auctions. 
In the absence of DR, the market response from generation resources would have been 
different. In the absence of DR, the market response from generation resources would be 
different in the future. In the absence of DR, PJM would not have reached emergency 
status as frequently and generating resources would have produced energy rather than 
DR reducing load.5 Thus, the results of the sensitivity analyses presented here are worst 
case, in the sense that the increases in prices and reductions in quantities cleared are at 
maximum levels, because the sensitivity analyses do not include any market response 
which would mitigate the impact on prices and cleared quantities of eliminating DR. 

DR has cleared in PJM capacity markets, where 90 percent of all DR revenues are earned 
in PJM.6 While there are questions about the details of the measurement and the exact 
level of response, DR has responded when called. It should not be considered unusual 
or extraordinary or even noteworthy that a resource being paid the capacity price 
responds when called consistent with its obligations to respond. Any assertions about 
the critical role of DR in actual markets ignores the fact that DR displaced generating 
units that would have provided both capacity and energy more reliably than DR, for 
many more hours and for much lower energy prices. Limited DR has an obligation to 
perform for only 60 hours in a year compared to 8,760 hours for a generating unit. The 
energy strike price of limited DR is generally in the range of $1,000 per MWh to $1,800 
per MWh while the average cost of a gas fired combined cycle unit is around $50 per 
MWh.7  

The MMU continues to recommend that the use of the 2.5 percent demand adjustment 
be terminated immediately.8 The 2.5 percent demand reduction is a barrier to entry in 
the capacity market. The logic of reducing demand in a market design that looks three 
years forward, to permit other resources to clear in Incremental Auctions, is not 
supportable and has no basis in economics. There are tradeoffs in using a one year 

                                                      

5  DR is only dispatched when PJM calls an emergency. An emergency exists when the supply 
of available generation is low relative to load. When DR displaces generation it means that 
emergency conditions exist at lower load levels. 

6  See the 2013 State of the Market Report for PJM (March 13, 2014), Volume II, Section 6, 
“Demand Response,” p. 199. 

7  The actual cost of a combined cycle is a function of the cost of natural gas. 

8  See also the Protest of the Independent Market Monitor for PJM, Docket No. ER12-513 (December 
22, 2011). 
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forward or a three year forward design, but the design should be implemented on a 
consistent basis. Removing a portion of demand affects prices at the margin, which is 
where the critical signal to the market is determined. 

As a result of the IMM recommendations, this report includes sensitivity analyses of the 
combined impact of eliminating DR and eliminating the 2.5 percent offset in order to 
capture the potential maximum impacts of eliminating DR. The results show that even 
when all DR is removed and the 2.5 percent offset is eliminated and holding everything 
else constant, prices would have risen to greater than net CONE but less than the 
maximum price and PJM’s reliability target would have been maintained.  

The fact that this second set of sensitivity analyses also hold everything else constant is 
important for considering the actual impacts of the simultaneous elimination of DR and 
the 2.5 percent offset. The results of these sensitivity analyses are also worst case, in the 
sense that the increases in prices and reductions in quantities cleared are the maximum 
levels, because they do not include any market response which would mitigate the 
impact on prices and cleared quantities of eliminating DR. If both these adjustments had 
been made prior to the 2017/2018 BRA, it is likely that additional generation resources 
would have entered the market, that prices would likely have been lower than the prices 
in these sensitivity analyses and that reliability would have been greater than in these 
sensitivity analyses. 
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Executive Summary - Defining Capacity Performance 
Last winter’s generator performance—when up to 22 percent of PJM capacity was unavailable due to cold weather-related 
problems—highlighted a potentially significant reliability issue.  PJM’s analysis shows that a comparable rate of generator 
outages in the winter of 2015/2016, coupled with extremely cold temperatures and expected coal retirements, would likely 
prevent PJM from meeting its peak load requirements.     

PJM Interconnection’s capacity market has been highly successful, attracting more than 35,000 megawatts of new physical 
generation to the system since its inception in 2007.  Our capacity auctions ensure that adequate generation is committed to 
serve the region three years in advance of the need.  The capacity market also has eased impacts from the major fuel 
switch that is occurring as coal generators retire and new natural gas generators replace them.  However, this rapid 
transition is contributing to concerns about the performance of the generation fleet—particularly during extremely cold 
weather, like last January’s.   

PJM, therefore, is seeking to develop a more robust definition of Capacity Resources that provides stronger performance 
incentives and more operational availability and diversity during peak power system conditions. To do so, PJM is proposing 
to add an enhanced capacity product – Capacity Performance – to its capacity market structure and to reinforce the existing 
definition of the Annual Capacity product to ensure that the reliability of the grid will be maintained through the current 
industry fuel transition and beyond. 

Capacity providers—including physical generators, demand response and energy efficiency providers—that offer and are 
committed to provide the Capacity Performance product will be required to meet additional eligibility qualifications and  
obligations designed to ensure better performance. 

Under this enhanced structure, there will be four products – Capacity Performance, Annual Capacity, Extended Summer and 
Limited Demand Response. 

Objectives 

The objectives for the Capacity Performance product are to provide PJM with: 

 Fuel security through a dependable fuel source 

 Enhanced operational performance during peak periods 

 High availability of generation resources 

 Flexible unit operational parameters 

 Operational diversity 
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Eligibility 

Under the proposal, eligible resources for Capacity Performance will be generators capable of sustained, predictable 
operation for 16 hours per day for three consecutive days; Annual Demand Response capable of sustained curtailment for 
72 hours; and Energy Efficiency. To be eligible as a Capacity Performance resource, an officer of the generation resource’s 
owner would have to certify that four specific requirements have been met: 

 A generator must have on-site fuel (or dual-fuel backup capability) for at least 16 hours of continuous operation per day 
for three consecutive days at an output equal to its quantity of committed Installed Capacity. 

 Generators that burn gas only must have a secured fuel supply with some combination of firm transport, firm commodity 
and access to storage or equivalent to provide flexible operation during peak gas-usage conditions. 

 Energy efficiency plans must be determined by PJM to be complete in order to be able to offer into RPM auctions, and 
must demonstrate the committed level of reduction for the entirety of the Delivery Year for which they are committed.  

 Annual Demand Response must be available 24 hours a day, 365 days per year, and for 72 continuous hours such that 
it is capable of reducing demand at least in the amount of the committed quantity for the 16 peak hours of three 
consecutive days. 

Performance Assurance 

To ensure performance, a Capacity Performance resource must deliver energy in all hours if scheduled by PJM or if self-
scheduled when PJM has declared a Hot Weather or Cold Weather Alert and/or declared a Maximum Emergency 
Generation Alert. A resource also must offer into the Day-Ahead Market as available on a non-emergency schedule 
(economically for Demand Response resources). Limited exemptions would be provided only for resources not scheduled by 
PJM. A penalty would be applied for every hour that energy is not delivered, with a provision that failure to perform by one 
generator could be offset by energy produced by a non-capacity resource in the generation owner’s portfolio. 

High Availability and Flexibility 

High availability would be defined as the capability to run for a minimum number of hours over a three consecutive day 
period while being offered as a non-emergency resource and with no energy limitations.  Flexibility parameters would be 
defined for each class of resource. 

Annual Capacity Product 

Proposed changes to the requirements for the Annual Capacity product would eliminate many current restrictions on offers, 
define performance standards for peak periods and set penalties for not meeting them.  They would also define rules for 
energy storage eligibility, and set minimum standards for environmentally limited resources. 
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Impact on Installed Reserve Margin 

The new Capacity Performance product would not have an immediate impact on the Installed Reserve Margin calculation. 
This reflects the fact that the existing IRM calculations already assume higher capacity performance than is occurring, 
meaning that the new product should produce performance that already is factored in to the IRM calculation. 
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I. Introduction 
The purpose of this document is to provide details regarding PJM’s proposed initial solution to the issues that were 
described in PJM’s August 1, 2014 whitepaper entitled “Problem Statement on PJM Capacity Performance Definition.”  PJM 
is proposing this initial solution to begin detailed dialogue with stakeholders on these important issues.  PJM expects the 
solutions detailed in this paper will be adapted through the process of discussion with stakeholders. 

As described in PJM’s August 1 whitepaper, the issues indicate a more robust capacity product definition is required that 
provides enhanced performance incentives and provides more operational availability and diversity during peak conditions. 
Therefore, within the existing RPM structure, PJM proposes to add an enhanced product, called the Capacity Performance 
product, which is based on winter peak load requirements.  As described below, this enhanced product includes additional 
eligibility requirements and obligations on resources that elect to commit in this product category. PJM also proposes 
enhancements and clarifications to the existing annual capacity product definition.   

The overall design objectives for the Capacity Performance product are to address the concerns highlighted in the PJM 
whitepaper including the observed generation performance issues, winter peak operations issues and the operational 
characteristics of resources that are needed to ensure that system reliability will be maintained throughout the current 
industry transformation and beyond.  The design objectives include mechanisms to incent or require the following 
characteristics: 

 Enhanced operational performance requirement in peak periods 

 Fuel security – dependable fuel source 

 High availability  resources   

 Flexible unit operational parameters 

 Operational diversity   

The following sections of this document provide a detailed description of the PJM proposal.  Specifically, the sections below 
are organized as follows: 

 Section II - Capacity Products: The capacity products PJM proposes to be eligible to offer into Reliability Pricing 
Model (RPM) auctions or commit to an Fixed Resource Requirement (FRR) Capacity Plan, including a new Capacity 
Performance product and enhancements to the current definitions of the existing products; 

 Section III - Methodology for Establishing Maximum Product Quantities: The analysis PJM will conduct in order to 
establish the required quantity of the new Capacity Performance product to be procured; 

 Section IV - Unforced Capacity (UCAP) Calculations and Installed Reserve Margin: Description of the Unforced 
capacity calculation, the relationship with the new product, and the impact to the calculation of PJM’s Installed Reserve 
Margin (IRM); 
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 Section V - Capacity Performance Availability and Flexibility Requirements: The eligibility, performance, 
availability and flexibility requirements for the new and existing capacity products; 

 Section VI – Changes to Base Capacity Requirements: The changes to existing Annual Capacity requirements, 
which PJM proposes to rename “Base Capacity”;  

 Section VII - Peak Period Performance Assurance: The penalties PJM proposes to apply to the new and existing 
capacity products; 

 Section VIII - Product Offer Requirements: The rules PJM proposes with respect to offers to provide the new 
Capacity Performance product in RPM auctions; 

 Section IX - Cost Allocation: Options as to how the costs of the new Capacity Performance product could be 
allocated; and 

 Section X - Previously Proposed RPM Changes: PJM’s recommendations regarding the incorporation into the 
Capacity Performance proposal some of the other changes recently filed at FERC as part of the Replacement Capacity 
proposal. 

 Section XI - Transition Auction Mechanism for Delivery Years 2015/16, 2016/17, 2017/18: Description of a 
transitional mechanism to address reliability requirements for Delivery Years 2015/16, 2016/17, 2017/18 

II. Capacity Products 
The four capacity products proposed to participate in the PJM RPM include:  Capacity Performance product, Base Capacity 
product (which includes Annual Demand Response), Extended Summer Product, and Limited Demand Response. 

Capacity Performance Product 

Generation Capacity Resources, Demand Resources, and Energy Efficiency (EE) Resources may be eligible to be 
considered a Capacity Performance Product so long as the resource in question meets the following criteria. 

1. Generation Capacity Resources are able to operate at their Capacity Performance Installed Capacity (ICAP) value for at 
least 16 hours per day for three consecutive days throughout the delivery year.  

In order to satisfy this criterion, it is expected that Generation Capacity Resources will have fuel on-site in the case of 
coal, or oil backup for gas-fired resources. In the case of gas-fired resources it is assumed appropriate transportation 
arrangements to ensure delivery of fuel when it is needed through any combinations of firm transportation, storage, 
balancing agreements, use of park and loan service, either directly or through a third party via asset management 
agreement. The Capacity Performance Product does not mandate how fuel availability is ensured, but rather the 
decisions are left up to the individual resource owner on how to best manage fuel availability risks. 
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Moreover, it is expected that resource owners will have made the appropriate investments in O&M and weatherization 
to ensure that the unit can operate as required above through extreme hot or cold weather conditions. Examples of 
such investments include but are not limited to ensuring stored fuel on-site does not freeze up, conveyors do not freeze, 
or valves and piping operate properly. 

2. Generation Capacity Resources are capable of operating according the minimum flexibility requirements defined in 
Section V.   

Generation Capacity Resources that have long notification and start times or have inflexible operating parameters run 
the risk of not being available when the system needs them most and should not be eligible to be committed as the 
Capacity Performance product. Moreover, in order to ensure these resources are available, PJM may need to commit 
such inflexible resources out of economic merit order and incur operating reserve (uplift) costs to ensure the resources 
are available when needed. Consequently, to ensure availability at the least cost to the system, Capacity Performance 
resources will be required to meet minimum flexibility requirements. 

3. Demand Resources (DR) that are able to achieve load reductions to their reduction ICAP value, for at least 16 hours 
per day for three consecutive days when called upon by PJM and must be available 24 hours per day for each day of 
the Delivery Year.  

Demand Resources that qualify as the Capacity Performance Product are being treated identically to Generation 
Capacity Resources that qualify. Effectively, DR must be capable of providing load reduction over all 16 hours of 
operation during any day. This requirement effectively means DR must be present summer and winter.  

The Annual DR nominated value determined using a non-summer-period Peak Load Contribution (PLC) value will not 
be less than that determined using a summer PLC.  PJM proposes to define the non-summer-period PLC as calculated 
in the same manner as the current summer PLC, with the exception of utilizing the five highest coincident peak load 
values from the months of January and February.  Alternately, Annual DR may comply as the Guaranteed Load Drop 
(GLD) category during the non-summer period without the requirement to reduce below the summer period PLC value.  

Energy Efficiency plans that meet all current requirements in M-18, M18B, and OATT can qualify as the Capacity 
Performance product as long as Measurement & Verification Plan & Post-Installation Measurement & Verification Report 
meet an additional M&V requirement to demonstrate that the EE resource provides load reduction during winter 
performance hours.  The demand reduction determined based on winter performance hours must be not less than the 
Nominated EE Value in summer EE Performance Hours.  EE resources based on load reductions not realized during non-
summer periods are ineligible to offer as the Capacity Performance product but will be able to clear as Extended Summer 
Capacity resources.  Examples may include HVAC and measures that optimize building controls that impact only the 
summer period.  Additionally, augmentation of nominated Installed Capacity (ICAP) value by use of interactive factors would 
not be applicable for non-summer load reductions.  Interactive factors are secondary impacts of EE installations that serve to 
further increase the demand reduction impact of those installations during the summer months. For example, the fact that 
more efficient lighting that generates less heat is installed in a building may also reduce the air conditioning needs of the 
building and further reduce the electrical load.  Such interactive factors do not apply in the winter. 
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4. Environmentally Limited Generation Capacity Resources and Demand Resources must be able to perform to the 
equivalent of at least a 10 percent capacity factor over the entire Delivery Year. 

Not all Generation Capacity Resources have unlimited run hours in a year. Many peaking units such as combustion 
turbines (CTs) or gas and oil steam units are subject to an air permit or regulation determined number of run hours or 
fuel-throughput that effectively limits operation. Historically, such limits have rarely been binding since CTs and gas and 
oil steam units operate at low capacity factors based on economic dispatch over the year.  While such resources may 
be run time limited, they may otherwise be capable of meeting all the other criteria to be a Capacity Performance 
Product. A 10 percent capacity factor was chosen based upon the fact that historically the number of hours in a year for 
which Cold and Hot Weather Alerts have been called has never exceeded 876 hours. 

Demand Resources, could also face direct permit or regulatory limitations if they are based on backup generation.  All 
DR must be capable of responding to the equivalent of at least a 10 percent capacity factor to ensure they can be 
available during all potential hours in which Cold and Hot Weather Alerts are in place. 

5. An external Generation Capacity Resource must meet all criteria for an exemption from the Capacity Import Limits as 
well as the criteria that apply to Generation Capacity Resources described above to qualify as a Capacity Performance 
product.  External Generation Capacity Resources that do not qualify for an exemption to the Capacity Import Limits 
may qualify as Base Capacity resources but not as Capacity Performance resources. 

The fifth criterion simply requires any resources that are physically external to the PJM footprint to effectively be 
electrically a part of PJM in the same way an internal resource is. 

An Officer Certification will be required at the time of the Base Residual Auction or Incremental Auction for the Delivery Year 
in which the resource is to be committed attesting that the resource in question will satisfy the above five criteria to be a 
Capacity Performance product. Moreover, three months prior to the Delivery Year a second Officer Certification will be 
required to confirm that the committed Capacity Performance product meets the above five criteria and confirmation that all 
required permits allow the resource to respond to the equivalent of at least a 10 percent capacity factor over the Delivery 
Year.  

In addition to the above Capacity Performance criteria, resources committed as the Capacity Performance Product have the 
following obligations: 

1. Generation Capacity Performance resources must provide market-based and cost-based non-emergency energy offers 
into the PJM Day-Ahead Energy Market up to the committed ICAP value of the resource every day during the Delivery 
Year unless the resource is unavailable due to a forced or scheduled outage.  Demand Response Capacity 
Performance resources must submit non-emergency offers into the PJM Day-Ahead Energy Market up to the committed 
ICAP value of the resource every day during the Delivery Year unless the resource is unavailable due to a forced or 
scheduled outage. 

2. To the extent the resource has operational run-time limitations; it may not make itself available as emergency only but 
must use the Energy and Environmentally Limited Opportunity Cost to make economic offers in a way that best 
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allocates available run hours. Availability as emergency only will be treated for performance measurement purposes as 
a forced outage. 

3. In the case of a Generation Capacity Performance resource, the ability to deliver energy to load on the PJM system at 
all times, especially during system peak and emergency conditions, as demonstrated through a generation deliverability 
analysis. 

4. Provide energy output or load reductions to PJM if needed to maintain reliable operations during emergency conditions, 
which include PJM recall rights for off-system energy sales for committed resources. 

5. Avoiding scheduled outages during specified peak load periods and providing outage data to PJM.  

Capacity resources that satisfy the Capacity Performance product performance criteria are eligible to offer into the RPM 
auctions and be committed as a Capacity Performance product and receive the Capacity Performance product resource 
clearing price. 

Base Capacity Product 

Capacity resources that satisfy the current Annual resource product requirements as defined in the PJM Tariff and Manuals 
would generally qualify as Base Capacity with the proposed enhancements discussed below.  Base Capacity products may 
include generation, Annual DR and EE resources. 

Generation 
Generation meeting the RPM eligibility requirements as defined in the PJM Tariff and Manuals but not meeting those of the 
Capacity Performance product above would qualify as Base Capacity. 

Annual Demand Resources 
Annual DR is available for an unlimited number of interruptions during the Delivery Year, and must be capable of 
maintaining each such interruption for at least a 10-hour duration between the hours of 10:00 a.m.to 10:00 p.m. Eastern 
Prevailing Time for the months of June through October and the following May, and 6:00 a.m. through 9:00 p.m. Eastern 
Prevailing Time for the months of November through April unless there is PJM approved maintenance outage during 
October through April.  

PJM proposes to enhance the current definition of the Annual DR product such that the Annual DR nominated value 
determined using a non-summer-period PLC value (determined as described above) must not be less than that determined 
using a summer PLC.  Alternately, Annual DR may comply as the Guaranteed Load Drop category during the non-summer 
period independent of the summer period PLC value.  
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Energy Efficiency  
An EE Resource involves the installation of more efficient devices/equipment, or the implementation of more efficient 
processes/systems, exceeding then-current building codes, appliance standards, or other relevant standards, at the time of 
installation, as known at the time of commitment, and meets the requirements of Schedule 6 (section M) of the Reliability 
Assurance Agreement. The EE Resource must achieve a permanent, continuous reduction in electric energy consumption 
at the End Use Customer’s retail site (during the defined EE Performance Hours1) that is not reflected in the peak load 
forecast used for the Base Residual Auction for the Delivery Year for which the EE Resource is proposed. The EE Resource 
must be fully implemented at all times during the Delivery Year, without any requirement of notice, dispatch, or operator 
intervention. 

The demand reduction at winter peak load forecast must not be less than the Nominated EE Value in summer EE 
Performance Hours for EE to qualify as the Base Capacity product.  EE for which the demand reduction in the winter is less 
than the Nominated EE Value in summer EE Performance Hours may qualify as Extended Summer product. 

Extended Summer Product 

Extended Summer DR is available for an unlimited number of interruptions during an extended summer period of June 
through October and the following May, and will be capable of maintaining each such interruption for at least a 10-hour 
duration between the hours of 10:00 a.m. to 10:00 p.m. Eastern Prevailing Time. 

PJM proposes that EE resources based on load reductions not realized during non-summer periods will be treated as 
Extended Summer product.  Examples may include HVAC and measures that optimize building controls that impact only the 
summer period. 

Limited DR 

Limited DR is available for interruption at least 10 times during the summer period of June through September in the 
Delivery Year, and will be capable of maintaining each such interruption for at least a 6-hour duration.  At a minimum, the 
Limited Demand Resource shall be available for such interruptions on weekdays, other than North American Electric 
Reliability Corporation (NERC) holidays, from 12:00 p.m. (noon) to 8:00 p.m. Eastern Prevailing Time. 

                                                           
1 The EE Performance Hours are between the hour ending 15:00 Eastern Prevailing Time (EPT) and the hour ending 18:00 EPT during 
all days from June 1 through August 31, inclusive, of such Delivery Year, that is not a weekend or federal holiday.   
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Summary of Capacity Products   

Category Availability 
Expectations 

Limitations Penalties Penalty Window 

Capacity 
Performance  

All hours of the year none Real-Time LMP Charge  Year Round – Hot 
Weather Alert / Cold 
Weather Alert / Max 
Emergency Alerts 

Base Capacity All hours of the year none Real-Time LMP Charge for 
generators / Current DR 
Penalties for DR 

For Generators – Max 
Emergency Generation 
Loaded in summer or 
winter; Current rules for 
DR 

Summer Extended 
DR 

May through 
October 

10 hours per day Current DR Penalties Summer  - DR 
activations 

Limited DR June through 
September 

10 x 6 Current DR Penalties Summer  - DR 
activations 

Storage Resources 

Storage resources, including pumped storage hydro plants, battery resources, flywheels, etc. can qualify as the Capacity 
Performance product only if they are able to deploy technology to allow them to meet the requirements for the product, i.e. 
must be able to produce energy at rated capacity output continuously for periods of at least 16 hours on three consecutive 
days. With respect to qualification as the Base Capacity product, PJM proposes that storage resources qualify to provide 
that amount of Installed Capacity for which they can provide energy for ten continuous hours.  For example, if a given 
storage resource has the ability to produce a peak energy output of 10 MW; it would qualify to provide 10 MW of Base 
Capacity only if it had the ability to produce 100 MWh of energy without the need to recharge.  If the same resource could 
only produce 75 MWh of energy without recharging, then the resource would be able to qualify to provide 75 MWh divided 
by 10 hours, or 7.5 MW of Installed Capacity. 

PJM recognizes that storage resources can provide flexibility to the system.  However, the purpose of RPM is to ensure that 
sufficient aggregate quantities of resources are available to PJM to efficiently meet the peak demand requirements of the 
system on a year-round basis.  If storage resources could be dispatched with perfect foresight in actual operations such that 
they are operated in an optimal manner, then there could be a basis for qualifying storage resources to provide a greater 
level of capacity than for which they would otherwise qualify under the above calculation on the basis that they can follow 
the load shape or otherwise be dispatched for optimal benefit.  However, this assumption is not realistic, nor does it 
necessarily reflect what occurs in actual operations. These storage resource units can be self-scheduled by the owners or 
may be operated under direction by PJM in a manner that does not follow the load shape if necessary due to the system 
conditions materializing on any given peak day. 

Qualifying Transmission Upgrades (QTUs) 

PJM proposes that Qualifying Transmission Upgrades (QTU) can offer into the RPM auctions only as the Capacity 
Performance product.  The reasoning behind this proposal is that the MW quantity of capacity provided by a Qualifying 
Transmission Upgrade is based directly upon the increase in the Capacity Emergency Transfer Limit (CETL) into a 
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Locational Deliverability Area (LDA).  Such a CETL increase can only be implemented such that it impacts the Capacity 
Performance requirement for the LDA in question but at the same time reduces the Base Capacity and more limited capacity 
requirements , as described in more detail below.  Therefore, the only way to incorporate Qualifying Transmission Upgrades 
is to offer them as the Capacity Performance product. 

Resource Coupling 

A Demand Resource with the potential to qualify as two or more RPM product types may submit separate but coupled Sell 
Offers for each product type for which it qualifies at different sell offer prices and the auction clearing algorithm will select the 
Sell Offer that yields the least-cost solution. Separate resources will be modeled in the eRPM system for each product type. 
Under the current RPM rules, for coupled Demand Response Sell Offers, the offer price of the Annual Demand Resource 
offer must be at least $0.01/MW-day greater than the offer price of the coupled Extended Summer Resource offer, and the 
offer price of an Extended Summer Resource must be at least $0.01/MW-day greater than the offer price of the coupled 
Limited Demand Resource offer.  PJM proposes to extend the concept of coupled offers to the proposed new Capacity 
Performance and Base Capacity products as well, such that a single resource could offer to be committed as either the 
Capacity Performance or Base Capacity product depending on the resulting clearing prices for each product.  Under this 
proposal, the offer price of the Capacity Performance product resource would need to be at least $0.01/MW-day greater 
than the offer price of the coupled Base Capacity offer.  

Limited Resource, Sub-Annual Resource and Base Capacity Resource Constraints 

In the current RPM Auction clearing algorithm, the greater reliability value associated with the less limited demand resources 
and Annual Capacity Resources are recognized by establishing and enforcing a maximum quantity on the commitment of 
more limited products. The Limited Resource Constraints set the maximum level of Limited Resources to be procured in 
RPM Auctions for the Delivery Year. The Sub-Annual Resource Constraints set the maximum level of Limited Demand 
Resources and Extended Summer Resources to be procured in RPM Auctions for the Delivery Year. 

PJM proposes to continue to set Limited Resource Constraints and Sub-Annual Resource Constraints for each RPM 
auction, and also add Base Capacity Resource Constraints for the RTO and each modeled LDA.  The process by which 
PJM proposes to establish these maximum quantities is described in Section III of this document.  The auction clearing 
process can select more expensive Capacity Performance products, Base Capacity Resources or Extended Summer in lieu 
of more limited products with lesser priced offers, if necessary, to enforce Base Capacity Resource Constraints, Sub-Annual 
Resource Constraints or Limited Resource Constraints. In those cases where one or more of the resource constraints bind 
in the auction solution, Limited Demand Resources and/or Extended Summer Resources and/or Base Capacity Resources 
selected will receive a decrement to the system marginal price of capacity (in addition to any locational price adder(s) 
received to resolve locational constraints). 

For the RTO, the Limited Resource Constraint is equal to the Limited Demand Resource Reliability Target for the RTO in 
Unforced Capacity minus the Short-term Resource Procurement Target for the RTO. For an LDA, the Limited Resource 
Constraint is equal to the Limited Demand Resource Reliability Requirement for the LDA in Unforced Capacity minus the 
Short-term Resource Procurement Target for the LDA. The Limited Demand Resource Reliability Target for the PJM Region 
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or an LDA is the maximum amount of Limited Demand Resources in Unforced Capacity determined by PJM to be consistent 
with the maintenance of reliability as more fully described in the PJM Manual for Reserve Requirements (M-20). 

For the RTO, the Sub-Annual Resource Constraint is the equal to the Sub-Annual Resource Reliability Target for the RTO in 
unforced capacity minus the Short-term Resource Procurement Target for the RTO. For an LDA, the Sub-Annual Resource 
Constraint is equal to the Sub-Annual Resource Reliability Target for the LDA in unforced capacity minus the Short-term 
Resource Procurement Target for the LDA. The Sub-Annual Reliability Target (formerly known as the Extended Summer 
Reliability Target) for the PJM Region or an LDA is the maximum amount of the combination of Extended Summer 
Resources and Limited Demand Resources in Unforced Capacity determined by PJM to be consistent with the maintenance 
of reliability as more fully described in the PJM Manual for Reserve Requirements (M-20). 

For the RTO, the Base Capacity Resource Constraint is the equal to the Base Capacity Resource Reliability Target for the 
RTO in Unforced Capacity minus the Short-term Resource Procurement Target for the RTO. For an LDA, the Base Capacity 
Resource Constraint is equal to the Base Capacity Resource Reliability Target for the LDA in Unforced Capacity minus the 
Short-term Resource Procurement Target for the LDA. The Base Capacity Reliability Target for the PJM Region or an LDA 
is the maximum amount of the combination of Base Capacity Resources (including Annual DR), Extended Summer 
Resources and Limited Demand Resources in Unforced Capacity determined by PJM to be consistent with the maintenance 
of reliability. 

Auction Clearing Mechanism 

The Auction clearing software is an optimization algorithm. This algorithm has the objective of minimizing capacity 
procurement costs given the supply offers, Variable Resource Requirement Curve(s), Locational Constraints, Base Capacity 
Resource Constraints, Sub-Annual Resource Constraints and Limited Resource Constraints. 

The Base Residual Auction (BRA) resource clearing price for each LDA is determined by the optimization algorithm.  As 
more fully described in Section III of this document, PJM proposes to enhance the methodology by which the Sub-Annual 
Resource Constraint is both established and incorporated into the RPM auctions.  Specifically, PJM proposes to more 
completely recognize the interactions between the commitments of the two limited resources on the resulting Loss of Load 
Expectation (LOLE).  As the commitment of Limited Demand Response increases, the maximum value of Extended Summer 
resources that maintains the same LOLE decreases.  Similarly, as the commitment of Extended Summer resources 
increases, the maximum value of Limited resources that maintains the same LOLE decreases.  In order to more completely 
capture this interaction, PJM proposes to fix the maximum quantity of Base Capacity resources that can be procured in RPM 
auctions, but allow the optimization algorithm to select the most optimal set of Limited and Extended Summer resources 
given the total Sub-Annual Resource Constraint, the interaction between the procured quantities, and the submitted offers.   

The Resource Clearing Price within each LDA is the sum of: 

 The marginal value of system capacity;  

 Base Capacity Resource Price Decrement, if any;  

 Sub-Annual Resource Price Decrement, if any; 
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 Limited Demand Response Price Decrement, if any; and 

 Locational Price Adder(s), if any, relevant to such LDA. 

The marginal value of system capacity is the clearing price for the Capacity Performance product resources in the 
unconstrained area of the PJM region. 

The Resource Clearing Price within an external source zone is the sum of: 

 The marginal value of system capacity; and  

 Locational price decrement(s), if any, relevant to the external source zone.  

A locational price decrement is applicable when a region-wide Capacity Import Limit or Capacity Import Limit for an external 
source zone is binding. 

In the event that the Sell Offers forming the supply curve do not result in an intersection with the Variable Resource 
Requirement Curve, the marginal value of system capacity will be set along the Variable Resource Requirement Curve by 
extending the supply curve vertically from its end point until it intersects the Variable Resource Requirement Curve. 

III. Methodology for Establishing Maximum Product Quantities 
PJM proposes that all capacity products other than the Capacity Performance product be subjected to a restriction on the 
maximum quantity of the product that can clear in the RPM auctions.  The rationale for setting this restriction is the limitation 
in the availability of these products in comparison with the Capacity Performance product.  Since the calculation of the 
reliability requirement (to be procured in the RPM auctions) assumes that all resources are available on an annual basis (as 
is the Capacity Performance product), it is necessary to establish the maximum amount of the non-annual products that can 
be procured while being consistent with the reliability requirement. 

In the past, PJM has set a similar maximum quantity restriction for the Extended Summer and Limited DR products.  In 
particular, the maximum quantity allowed for the Extended Summer product has been calculated by determining the amount 
of annual capacity resources that can be displaced by the Extended Summer product until there is a 10 percent increase in 
the Loss of Load Expectation (LOLE) for the RTO (the restriction also applies to LDAs that are modeled separately in an 
RPM auction).  This method, as it is currently applied, does not take into consideration that the Limited DR product can also 
displace annual resources, further increasing the LOLE risk.  In other words, PJM’s current procedures do not assess the 
combined LOLE impact of products with availability limitations2. 

                                                           
2 PJM has implemented the Extended Summer maximum quantity restriction in RPM by ensuring that the sum of Limited and Extended 
Summer products is less than or equal to the Extended Summer maximum quantity. However, this is not the same as assessing the 
combined LOLE impact of Limited and Extended Summer  products when the sum of both is the Extended Summer maximum quantity 
(the impact is likely to be greater than a 10% increase in LOLE since the Limited product is less available than the Extended Summer 
product). 
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With the introduction of the new Base Capacity product, PJM is proposing to address this shortcoming and establish 
maximum product quantities for the Limited DR, Extended Summer and Base Capacity products based on their combined 
reliability impact.  This method will calculate the amount of Capacity Performance resources that can be displaced by the 
sum of Limited DR, Extended Summer and Base Capacity products until there is a 10 percent increase in the LOLE.  By 
applying such a method, PJM will allow resources with availability limitations to clear in RPM auctions only up to maximum 
quantities which do not significantly increase reliability risk. 

The figure below illustrates the general approach that will be used to establish the maximum product quantities for the three 
limited products. The top black line represents the total ICAP procured in the RPM auction and is assumed to be equal to 
the IRM. (The black line is slightly higher in the non-summer periods to reflect the slightly higher unit ratings in the spring, fall 
and winter seasons.)  The blue area represents the weeks during which Limited DR is unavailable, the green area the weeks 
during which Extended Summer DR is unavailable, and the red area the peak winter week during which some portion of the 
Base Capacity Product is unavailable. The remaining yellow area is the amount of actual ICAP reserves that are available 
each week of the Delivery Year. The purpose of the analysis is to determine the size of the blue, green and red areas such 
that the PJM system maintains an LOLE of 0.11 events/year (or a 10 percent increase in the target LOLE of 0.1 
events/year).   

 

To perform the analysis, PJM will use its LOLE software, PRISM, which compares probabilistic distributions of load and 
available capacity on a weekly basis.  The Limited DR, Extended Summer and Base Capacity products will be modeled 
based on their availability requirements. 

Although the Limited DR product is available for interruption over the four month summer period, it is required to perform 
only up to ten times and for no more than six hours per interruption.  Therefore, in addition to performing the above 
proposed methodology to compute maximum quantity restrictions, PJM will continue to compute the maximum quantity 
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restriction for the Limited DR product based on the current 6 hour and 10 interruption performance limitation tests. The RPM 
auction will then use the lowest cap on the Limited DR product that is produced by the three tests. The three tests are 
required due to the three restrictions associated with the Limited DR product: no more than ten interruptions per year, no 
longer than six hours per interruption and available only from June - September.     

PJM will first compute the maximum quantity restriction on the Base Capacity product and its impact on reliability as 
measured by a percentage increase in the PJM LOLE.  The difference between a 10 percent increase in LOLE and the 
percentage increase in LOLE attributed to the Base Capacity product alone will be allocated to the Limited DR and Extended 
Summer products.  PJM will then compute the allowable amount of the two DR products that can clear in the RPM auction 
without increasing the PJM LOLE beyond this allocated percentage.  This computation will produce a graph similar to the 
one below: 

Figure 1:  Limited Demand Response and Extended Summer Product Cap 

 

The graph shows that, if zero Limited DR clears in the auction, the cap on the Extended Summer product would be x1.  If 
zero Extended Summer clears in the auction, the cap on the Limited product would be x2.  The curve shows the various 
combinations of these two products that could clear in the auction while maintaining reliability at an acceptable level.  
Preliminary study results indicate that the RTO cap on the aggregate amount of the Base Capacity, Limited DR and 
Extended Summer products will be in the 10-15 percent range (expressed as a percentage of the forecasted summer 50/50 
peak load).  The key to this methodology is that it would ensure that the combined impact of the Base Capacity, Limited DR 
and Extended Summer products does not degrade the PJM LOLE by more than 10 percent. 

PJM will also compute maximum product quantities for the sub-annual products for any individual LDA that is modeled 
separately in an RPM auction.  The methodology for this computation will be similar to the methodology described above for 
the RTO. A base LOLE will be established for the LDA based on an LDA reserve margin equal to the sum of the LDA’s 
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internal generation and its capacity emergency import limit under peak conditions.  The LDA limits on the sub-annual 
products will then be computed such that the LDA’s LOLE does not increase by greater than 10 percent of its base LOLE.  
Thus a graph such as the one above indicating the allowable amounts of the Limited and Extended Summer products will be 
produced for each LDA modeled separately in an RPM auction. PJM will continue to compute the LDA maximum quantity 
restriction for the Limited product based on the current 6 hour and 10 interruption performance limitation tests. The RPM 
auction will then use the lowest LDA cap on the Limited product that is produced by the three tests. 

IV. Unforced Capacity (UCAP) Calculations and Installed Reserve Margin 

Installed Capacity vs. Unforced Capacity and Calculation of Unforced Capacity 

Generating Unit 
Installed Capacity (ICAP) can be thought of as the “nameplate” capability of a generating unit.  ICAP represents the summer 
net capability of a unit, meaning the output level the unit can dependably achieve during summer conditions.  Unforced 
Capacity (UCAP) is the ICAP value of the unit reduced by its recent actual forced outage rate (EFORd). As an equation, 
UCAP is calculated as: 

 

EFORd is based on forced outage data for the October through September period that occurs immediately prior to the 
Delivery Year.  See M-18, Section 4.2.5. 

Historically, PJM has allowed generating units to remove forced outages that were defined as Outside Management Control 
from the forced outage rate that determined the amount of UCAP that could be sold into RPM auctions.  As part of this 
Capacity Performance proposal, PJM proposes that exclusion of Outside Management Control outages no longer be 
allowed in calculations for the purposes of RPM UCAP.  The performance penalties ultimately adopted as part of this 
proposal will apply to generation resources regardless of the reason for a forced outage, and therefore it would be 
inconsistent to remove Outside Management Control outages from the EFORd calculation utilized to determine UCAP 
capability and therefore RPM Capacity capability. 

Intermittent Generation (No Change)   
EFORd is not applicable to intermittent generation such as wind and solar.  UCAP value is based on average of June 
through August peak hour output over three calendar years.  See Manual 21. 

Qualifying Transmission Upgrades (no change) 
UCAP value is equal to the incremental import capability certified by PJM. 
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Demand Resources   
Prior to RPM:  Active Load Management (ALM, the PJM precursor to the current Demand Response products) was 
modeled such that the PJM Unforced Capacity Requirement was reduced by ALM (in MWs) * ALM Factor * Forecast Pool 
Requirement (FPR).  See the calculation below: 

 

When ALM was treated on the demand side as a reduction to the peak load forecast, ALM had an implicit capacity value of 
ALM * ALM Factor * FPR because the ALM quantity reduced the PJM Capacity Requirement by a value equal to ALM*ALM 
Factor*FPR.  

Under RPM: PJM Capacity Requirement is replaced by PJM Reliability Requirement in UCAP terms. ALM is called DR and 
ALM Factor is called DR Factor.  DR is offered as a supply resource and is not modeled to reduce PJM Reliability 
Requirement. See the calculation below: 

 

Under RPM, unrestricted peak load forecast is not reduced by DR and PJM Reliability Requirement is not reduced by DR (in 
MWs) * DR Factor * FPR. However, UCAP value of DR as a resource is still being calculated as DR MW * DR Factor * FPR.    

DR Factor is determined assuming DR MW to be constant at any load level (basically assuming Guaranteed Load Drop type 
of DR).  The fact that DR is constant even at a load higher than the load forecast results in a DR (discount) Factor of about 
95 percent.  The changes made in DR compliance effective 2012/2013 Delivery Year require load to be reduced to below 
PLC to meet the Nominated DR Value.  This means demand reduction associated with Guaranteed Load Drop type DR 
would  be higher at loads higher than the load forecast to comply with a DR event (similar to Firm Service Level type of DR). 
DR (discount) Factor is not justified with this compliance requirement for Guaranteed Load Drop and for Firm Service Level 
type DR and DR Factor should be eliminated.  PJM further proposes to also change the compliance of Direct Load Control 
(DLC) programs to Firm Service Level type of compliance.  

Also, FPR multiplier should not be applied in calculating UCAP value of DR because the PJM Reliability Requirement is not 
reduced by load reduction times FPR.  RPM auctions are conducted to procure the Reliability Requirement based on 100 
percent peak load forecast.  When DR is treated as a supply side resource like generation, there is no difference between 
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them in operations. In an emergency, effect of starting 100 MW generation and reducing 100 MW demand are the same. 
Implementing 100 MW DR does not produce “100 MW times FPR” amount of demand reduction.3 

Energy Efficiency 

To ensure treatment similar to DR resources, DR Factor and FPR multiplier were used to determine the UCAP value of EE 
when EE was defined as a product in RPM. The reasons provided above to eliminate these factors to value DR are 
applicable to EE also.  The DR Factor and FPR multiplier used to determine the UCAP value of EE should be eliminated. 

Implications of PJM Proposal on Installed Reserve Margin (IRM) 

PJM anticipates that some stakeholders may question whether strengthening the performance requirements for Capacity 
Resources in PJM should enable PJM to reduce the Installed Reserve Margin due to the increased level of resource 
performance that can be assumed in the IRM calculation.  However, calculation of the IRM already assumes an average 
forced outage rate.  As recent history has shown, the actual forced outage rate of PJM Capacity Resources can be, and 
actually has been, much worse than the average on peak days.  Therefore, because the IRM assumes a better level of 
performance by Capacity Resources than has actually been observed, the current IRM calculation is expected to better align 
with actual operating conditions during the most stressed times of the year via the PJM proposal.  Improving Capacity 
Resource performance during the peak periods in actual operations, which is the goal of the PJM Capacity Performance 
proposal, will bring the actual resource performance more in line with the assumption utilized in the IRM calculation, 
meaning no change to the current calculation would be required. 

V. Capacity Performance Availability and Flexibility Requirements 

General 

The proposed operational requirements of committed Capacity Performance resources are described in this section.  These 
proposed requirements are based on the operational flexibility PJM needs from supply and demand resources to most 
efficiently meet system needs on a peak load day.  More specifically, winter peak load days pose a unique operational 
challenge as they have two daily peaks whereas a summer day only has one.  This additional complexity is represented in 
the resource performance parameters and the asset classes proposed.   

                                                           
3 FERC accepted a filing by ISO-NE/NEPOOL to eliminate the Reserve Margin Gross-Up for demand resources from ISO-NE market 
rule regarding the Forward Capacity Market (FCM) effective 2012/2013. (Order dated Dec 23, 2008; Docket No. ER09-209-000).  The 
purpose of Reserve Margin Gross-Up has been to reflect the reserve that would not be needed if system peak load can be reduced with 
a perfectly available resource.  Historically, vertically integrated utilities employed this approach in cost-benefit analysis of generation vs. 
demand–side management, but as explained above it is not applicable to RPM because DR is modeled as a supply side resource.   
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Figure 2:  Summer vs. Winter Load Shape 

 

Supplemental to the individual asset class requirements described in the next section, the following requirements are 
common to all Capacity Performance resources. 

 EFORd less than 50 percent 

 Must be able to operate continuously for periods of at least 16 hours on three consecutive days.  This includes:  

 Generation resources with onsite fuel storage with the necessary delivery arrangements; 
 Annual DR able to fully curtail their load;  
 EE projects that achieve a consistent year-round reduction; and 
 Other resources capable of meeting the performance criteria. 

 The cleared ICAP amount of the resource must be offered into the Day-Ahead Energy Market as economic excluding 
periods where the resource is on an outage for which a ticket was submitted and approved. 

 Offer parameters submitted with a Day-Ahead Energy Market offer must be based solely on the physical limitations of 
the resource.  This requirement applies for all schedules, regardless of whether they are price-based schedules or cost-
based schedules, submitted for a given unit.  PJM proposes to include in the Tariff the acceptable levels of these 
parameters by unit class, and also proposes to maintain the exception process such that unit operators may reflect 
physical conditions at individual units that may deviate from these parameters.  These parameters include:  

 economic minimum 
 economic maximum 
 startup time 
 notification time 
 minimum run time 
 minimum down time 
 maximum run time 
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A Capacity Performance resource is expected to be staffed and ready to be operated at all times except during a planned 
outage.  If at any point the resource’s offer parameters deviate from the physical limitations of the resource it may receive a 
capacity penalty and will forfeit any Operating Reserves credits when operating based on non-physical parameters. (See 
Section VI below for additional details regarding capacity penalties.) 

Flexibility Requirements 
Due to the dual-peaked nature of the winter load curve, PJM values resource flexibility especially on peak winter days.  The 
goal on a winter day is to schedule resources to meet the morning peak, either cycle them or reduce them to their minimum 
output during the afternoon valley, and then be able to re-start them or increase their output back up to their maximum 
output for the evening peak.  The ability for resources to be flexible throughout an operating day is integral to efficiently 
dispatching the system and minimizing uplift.   

There are three general classes of resources that PJM uses to manage system needs each day.  The first is a base load 
asset class.  The base load asset class would include resource types that are typically operating any time that they are not 
on an outage.  The base load asset class includes resources such as a nuclear generation resources that cannot be 
operated flexibly throughout the operating day but have a high amount of run hours over the course of the year indicating 
that when they are available to run they are typically operating.  The second class is the interday cycling asset class which 
consists of resources that provide the next level of flexibility but still have some restrictive parameters.  These resources are 
defined as those that have startup and notification times that require these resources to be committed in the Day-Ahead 
Energy Market in enough time to meet the winter morning peak the next day and are dispatchable throughout the operating 
day such that PJM can reduce or increase their output as system conditions require.  This interday cycling asset class also 
has the capability to cycle during the overnight period between contiguous days.  The third asset class is the intraday cycling 
asset class.  This class is characterized by its ability to quickly turn on and off to meet system operational needs.  These 
resources are required to have at least two starts per day and must be able to quickly come off and re-start. 

With those concepts in mind, PJM proposes the following criteria as qualification standards for committed Capacity 
Performance generation capacity resources. 

 Base Load Asset Class 

 Resources with more than 6,000 run hours per year 
 Startup + notification time exceeds 12 hours 
 Minimum run time exceeds 18 hours 
 Minimum down time exceeds 8 hours 

 Interday Cycling Asset Class 

 Startup + notification time less than or equal to 12 hours 
 Minimum run time is less than or equal to 18 hours 
 Minimum down time is less than or equal to 8 hours 
 Economic minimum is less than or equal to 50 percent of the economic maximum 
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 Intraday Cycling Asset Class 

 Startup + notification time less than or equal to 1 hour 
 Two or more starts per day 
 Minimum run time is less than or equal to 5 hours 
 Minimum down time is less than or equal to 2 hours 
 Economic maximum is greater than or equal to economic minimum 

Energy Efficiency, Demand Resources, Storage Technologies and External Capacity may also qualify as Capacity 
Performance resources.  The requirements for those resources are as follows: 

1. Energy Efficiency 

 Full reduction must be achieved 365 days per year. 

2. Demand Response 

 Must be available to achieve full reduction 365 days per year, and able to achieve full reduction continuously for at 
least 16 hours per day for three consecutive days 

 Shutdown + notification time less than or equal to 1 hour 
 Minimum down time less than or equal to 1 hour 

3. Storage Technologies  

 Must be available to achieve full capacity output 365 days per year, and able to achieve full output continuously for 
at least 16 hours per day for three consecutive days 

 Startup + notification time less than or equal to 1 hour 
 Minimum down time less than or equal to 1 hour 

4. External Capacity 

 External capacity resources must meet the established requirements for an exemption to the Capacity Import Limits 
for RPM Auctions effective with 2017/2018 Delivery Year documented in PJM Manual 18, Section 2.3 in addition to 
qualifying as one of the aforementioned asset classes. 
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VI. Changes to Base Capacity Requirements  

Changes to Current Capacity to Meet Base Capacity Requirements 

Flexibility  
Annual capacity resources should have a startup and notification time of less than 48 hours.  Units that are unable to 
achieve a 48 hour notice must be made unavailable and put on forced outage until they can achieve the 48 hour startup 
time. 

Resources that are annual resources must have operational availability of a minimum of 100 run hours per year to be 
considered an annual resource.  This minimum is regardless of any emissions or environmental limitations. 

Storage Resource Eligibility  
Storage resources such as pumped storage hydro plants, batteries and flywheels must be able to run for at least 10 hours 
per operating day at the annual capacity output but can be split into two 5 hour blocks. In addition, the unit must have a min 
down time of less than 3 hours between blocks.   For example, a unit can come online and run for 5 hours over the morning 
peak at full output and then can run for 5 hours at full output for the evening peak.  However, the unit must be able to do so 
without the need to charge in between the run hours. 

VII. Peak Period Performance Assurance 

Proposed Performance Requirement  

PJM proposes that all units with a Capacity Performance commitment must offer into the Day-Ahead Energy Market with at 
least the committed quantity of ICAP available as non-emergency.  In other words, a Capacity Performance committed 
generating unit must offer into the PJM Day-Ahead Energy Market with an economic maximum quantity at least as great as 
the ICAP equivalent of the committed UCAP value.  Annual DR with a Capacity Performance commitment must submit an 
economic Day-Ahead Energy Market and Real-Time Energy Market offer in a quantity at least as great as the committed 
Capacity Performance MW quantity.  As detailed in other sections of this paper, for generators, the parameters associated 
with these offers must be at least as flexible as the physical capabilities of the unit class.  The expectation for the Capacity 
Performance product is that it will be available to provide energy at all times that resources are needed to ensure system 
reliability regardless of the time of year.  PJM proposes that the definition of these times be all hours of those days when 
either a Hot Weather Alert or Cold Weather Alert is in effect, or for which PJM declares a Maximum Emergency Generation 
Alert, in either the entire RTO or for the portion of the PJM Region in which the resource is located. 

This performance standard would require delivery of energy during all such hours if a unit was scheduled by PJM or self-
scheduled to operate.   The only exception from application of the penalty would be those instances when PJM did not 
schedule a unit, or when the unit was on line but dispatched down by PJM.  The reasons PJM would dispatch a unit down 
could include dispatch to provide ancillary services or to control power balance or transmission constraints.  It is also 
possible for PJM to not schedule a resource entirely because of transmission constraint, in which case the unit would not be 
subject to performance penalties under this proposal.  
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Non-Performance Penalty Calculation   

The penalty calculation PJM proposes is intended to be straightforward such that it is transparent and predictable, lending 
itself to ready valuation by market participants and their counterparts for the purposes of developing RPM offers and 
financing resource development in PJM.  The calculation is also based upon the ISO-NE model which has already been 
accepted by the FERC. 

The non-performance penalty would apply for each hour when energy is scheduled as described above, and not delivered.  
The hourly penalty would be calculated as follows: 

  

PJM proposes that the penalty apply to the lower of the quantity of MWs scheduled by PJM, or the unit’s ICAP equivalent of 
the Capacity Performance committed UCAP value.  For example, assume a unit with a 100 MW ICAP commitment is 
scheduled to operate by PJM and dispatched by PJM to 75 MW for a given hour.  If the unit produces only 25 MW then the 
penalty would be the 50 MW difference between the scheduled quantity and the amount produced, times the hourly 
integrated LMP at the unit’s bus for that hour.  Assuming the same unit with the 100 MW ICAP commitment was scheduled 
by PJM to produce 100 MW in a given hour and the unit produced no megawatts, the penalty would be calculated as the full  
100 MW Installed Capacity commitment times the hourly integrated LMP at the unit’s bus for that hour.   

For units that were scheduled to operate by PJM but were not on line for a particular hour and therefore did not have an 
economic dispatch calculated in the PJM Security Constrained Economic Dispatch (SCED) system, but were on line as 
scheduled by PJM for other hours of the same operating day, the scheduled quantity for any given hour will be determined 
by applying the hourly integrated LMP for that hour to the unit’s applicable offer curve.  For units that would have been 
scheduled to operate by PJM but were forced out for the operating day, the penalty that would apply would be for the entire 
24-hour period of the day for which the Hot or Cold Weather Alert was issued.  A generating unit with a Capacity 
Performance commitment that would have been scheduled for a given Hot or Cold Weather Alert day, and physically could 
have been scheduled within the timeframe necessary, but was not scheduled by PJM because its startup and notification 
time was longer than physically required, will incur the above performance penalty for its entire committed ICAP value for all 
24 hours of the day. 

PJM proposes that the penalty also apply for self-scheduled resources.  For resources that are self-scheduled at a fixed 
output quantity, the penalty for any hour will be calculated as the committed ICAP quantity minus the unit’s actual output (not 
less than zero MW) times the hourly integrated LMP at the unit’s bus for that hour.  For units that are self-scheduled at a 
minimum output value and then dispatchable by PJM above that value, the penalty for any given hour will be calculated the 
same as for units scheduled by PJM as described above. 

Figure 3 below illustrates an example of how this penalty would have been calculated had it applied during January of 2014.  
The example supposes two 100 MW units, one in the ComEd zone in northern Illinois and one in the Public Service zone in 
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northern New Jersey.  Using the 2014/2015 RPM Base Residual Auction Resource Clearing Prices as the basis for their 
annual Capacity revenue, the ComEd zone unit would have received $4,598,635 in Capacity revenue for the year (the 
$125.99/MW-day Resource Clearing Price applicable to the ComEd zone times 100 MW times 365 days).  Similarly, the 
Public Service zone unit would have received $4,982,250 in Capacity revenue (the $136.50/MW-day Resource Clearing 
Price applicable to the Public Service zone times 100 MW times 365 days).  If the ComEd zone unit would have been forced 
out of service on the peak day, January 7, the penalty that would have applied under this proposal would have been the 24-
hour average LMP of $565.13/MWh times 100 MW times 24 hours or $1,356,306.  If the ComEd zone unit would have been 
forced out of service for the three-day period from January 6 through January 8, the penalty that would have applied under 
this proposal would have been the $274.37/MWh average LMP for the 72-hour period, times 100 MW times 72 hours or 
$1,975,467.  If the ComEd zone unit would have been forced out of service for the entire month of January, the penalty that 
would have applied under this proposal would have been the $105.01/MWh average LMP for the days in January when Cold 
Weather Alerts were issued, times 100 MW times the 312 hours for the 13 days when Cold Weather Alerts were issued in 
the ComEd zone, or $3,276,301.  In the same three sets of conditions for the 100 MW Public Service zone unit, applying the 
PS zone LMPs in the same manner4, the penalties that would have been calculated under this proposal are $1,794,205, 
$2,272,999 and $7,009,948, respectively. 

Figure 3:  Example Self –Schedule Resource Penalty 

 

 
                                                           
4 On January 6 and 21 the Cold Weather Alerts excluded the Mid-Atlantic region and the Dominion zone.  Therefore, in the second 
example the Public Service zone unit’s penalty was calculated based on the 48-hour period of January 7 and 8, and in the third example 
the 264-hour period that was the same as for the ComEd zone unit excluding January 6 and 21. 



 
PJM Capacity Performance Proposal 

PJM © 2014 www.pjm.com 28 | P a g e  

Non-Performance Penalty Offset 

PJM proposes that a Capacity Market Seller may offset the penalties applied to its Capacity Resources via energy 
production from uncommitted units.  An uncommitted unit would be defined as a unit for which all or part of the unit’s 
capability does not have an RPM commitment for either the Capacity Performance or Base Capacity products for the 
Delivery Year.  Energy produced by uncommitted units or portions of uncommitted units during periods when the above 
described penalty applies to committed units in the Generation Owner’s portfolio would be used to net against those penalty 
amounts.  The exact offset would be determined based on the product of the megawatt-hours of output from each such 
uncommitted unit or partially uncommitted unit and the LMP at the uncommitted unit’s bus.  Therefore, the penalty offset for 
a given Generation Owner would be the megawatt-hours of output from each unit over and above its committed Installed 
Capacity quantity, times the LMP at that unit’s bus, summed for all such units with uncommitted megawatt.  The sum of 
these penalty offset values would not be allowed to exceed the total penalties applied to a given Generation Owner’s 
portfolio such that the net penalty applied cannot be less than zero. 

Deficiency Penalty vs. Non-Performance Penalty 

In the event that a given unit has a Capacity Performance commitment but does not achieve commercial operation by the 
beginning of a Delivery Year, the total penalty applied for the period until such time as commercial operation is achieved will 
be the greater of the Capacity Deficiency Penalty or the Non-Performance Penalty.  The application of the higher of these 
two penalty amounts is necessary in order to ensure that resources owners do not choose to remain in a deficiency as 
opposed to achieving commercial operation to avoid the risk of a Non-Performance Penalty. 

Capacity Performance Demand Resources and Energy Efficiency Resources 

Annual DR that meets the specific qualifications, as well as EE resources that meet their specific qualifications, may offer 
and clear as Capacity Performance resources.  Annual DR committed as Capacity Performance resources will face the 
same hourly energy penalty applied to Generation Capacity Performance resources.  Similarly, EE resources committed as 
Capacity Performance resources and that either fail to achieve installation by the start of the Delivery Year or fail to achieve 
the required level of load reduction will be charged the hourly energy penalty applied to Capacity Performance Generation 
Capacity Resources for the Delivery Year.   

Base Capacity Resource Penalties 

PJM proposes to maintain the current penalty structure for Base Capacity Annual DR resources as well as Extended 
Summer and Limited DR resources.  For Base Capacity generation resources, PJM proposes to apply the hourly energy 
penalty described above for non-delivery, but limited to those periods when PJM has loaded Maximum Generation or any 
more severe emergency procedure during the months of May through October.  PJM proposes the elimination of the current 
Peak Hour Availability penalty and associated “EFORp” calculations. 

Penalty Cap 

PJM proposes that the total penalty applied to any individual, committed Capacity Performance resource for any Delivery 
Year not exceed 2.5 times the Delivery Year Resource Clearing Price credit applicable to the resource as a result of clearing 
in the RPM auctions applicable to that Delivery Year.  Similarly, PJM proposes that the penalty applied to any individual, 
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committed Base Capacity resource not exceed 1.5 times Resource Clearing Price credit the resource received as a result of 
clearing in the RPM auctions applicable to that Delivery Year.  For resources acquired via bilateral transactions that did not 
clear in an RPM auction, the penalty caps would be based upon the RPM revenue the resource would have received had it 
cleared in the RPM Base Residual Auction for the applicable Delivery Year.  PJM proposes these caps in order to ensure 
that there is some upper bound on the level of the penalty in order to allow for its valuation by prospective resources offering 
into RPM auctions, but maintain a maximum level of penalty that will incentivize the desired level of resource performance. 

Credit Requirements 

Given that PJM proposes to eliminate the current EFORp penalty and replace it with the non-performance penalties 
described above, PJM would propose to change the billing process by which penalties are assessed to market participants.  
Rather than billing penalties well after the conclusion of a Delivery Year, as is currently done given the timing of the 
completion of EFORp calculations, PJM would be able to begin billing penalty amounts during the Delivery Year, very shortly 
after non-performance actually occurred.  Therefore, PJM would be able to withhold any remaining RPM revenues, and if 
necessary other revenues, to offset penalty charges as the Delivery Year progressed.  As a result, while the potential 
magnitude of the penalties will increase under PJM’s proposal, most significantly for Capacity Performance resources, PJM 
does not propose to change RPM-related credit requirements from today’s levels due to the offsetting impacts of the change 
in the timing with which those penalties could be assessed. 

VIII. Product Offer Requirements 
There are three main issues with respect to offers into the capacity market: 1) The ability to reflect all costs associated with 
improving availability and performance during peak periods; 2) The question of must-offer requirements for the Capacity 
Performance product; and 3) The ability to reflect performance risk in capacity offers up to a threshold level so as to make 
symmetric the risk and reward for making  investments to ensure performance while accounting for the fact that outages and 
non-performance may occur up to a certain level. 

First, resource owners must be able to reflect in their capacity market offers, specifically with the Market Seller Offer Caps 
for Generation Capacity Resources, the costs of ensuring performance during system peaks. In general, investments and 
costs related to improved O&M practices are already accounted for with the Avoidable Cost Rate that goes into determining 
Market Seller Offer Caps under Section 6.8 of Attachment DD.  Investment related to dual fuel capability and weatherization 
can already be accounted for within the Allowance for Project Investment Recovery, while the carrying costs associated with 
holding fuel inventories are accounted for in Avoidable Cost Rate. Currently the Tariff is silent on the ability to reflect the cost 
of firm gas pipeline transportation and other costs associated with ensuring natural gas availability and delivery which could 
also include storage, the cost of balancing agreements with the pipeline that allow for flexibility in takes from the pipeline, 
and/or park and loan services.  PJM proposes to add another category into the Avoidable Cost Rate or Allowance for Project 
Investment Recovery to specifically account for the aforementioned pipeline services. 

The ability to reflect natural gas delivery costs such as firm transportation is a necessary condition to provide the right 
incentives to ensure performance during system peaks. There are many different ways to secure firm delivery of gas during 
peaks. One is for the resource owner to directly purchase firm transportation from the pipeline. Another is to contract with a 
third party such as a marketer or asset manager to ensure firm commodity purchase and delivery of gas, where these costs 
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have historically been reflected in the total gas charge on a volumetric basis. PJM is not mandating a method as to how a 
resource owner must ensure fuel delivery, but simply to allow these costs to be reflected in capacity market offers.  

However, if a resource owner would choose to reflect the costs of firm delivery in its capacity market offer, but yet rely on a 
marketing or asset management agreement which states costs on a volumetric basis, those same costs should not be 
permitted in energy market offers as this would result in a double counting of costs. By the same token, should a resource 
owner choose not to reflect the costs gas delivery in the Market Seller Offer Caps and rely on volumetric recovery of costs, it 
would be permitted to reflect those costs in the cost-based energy market offers.  

Second, there is an open question from the perspective of market power mitigation as to whether or not there should be a 
must offer requirement for the Capacity Performance product. If all capacity were required to satisfy the criteria for the 
Capacity Performance product, then the current must offer requirement would make sense. However, if there are multiple 
products, it is not clear how the must offer requirement should apply. At a minimum the must offer requirement to offer into 
the capacity market as one type of product or another should apply. But with multiple products, market incentives and 
competitive forces should then take over with resources offering in the product area that will result in the most surplus 
(clearing price minus the cost of providing the product), and assuming the design of the Capacity Performance product 
works as intended, there should be a sufficient incentive for most, if not all resources to offer the Capacity Performance 
product.   

Third and finally, resource owners should have the ability to reflect performance risk, up to some threshold level, during peak 
periods in their offers so that there is some symmetry between risk and reward of being committed as a Capacity 
Performance product. To date, the Avoidable Cost Rate in Market Seller Offer Caps in the PJM capacity market includes a 
10 percent adder which accounts for hard to quantify costs, which could be said to already incorporate risk along with other 
hard to quantify costs such as the imperfect measurement of costs in advance, or the possibility of additional costs that may 
be incurred from the time the capacity commitment is made to the time the capacity is delivered 3 years later. 

Rather than relying entirely on the 10 percent cost adder to reflect such hard to quantify costs, resource owners should be 
able to reflect the risks of performance. However, in allowing such performance risk in capacity market offers, it is important 
to provide strong incentives for resources to make investments and incur costs to improve performance.  Resource owners 
will only take on a commitment as a Capacity Performance product if the expected surplus from taking on that commitment 
(capacity price less the costs of O&M and other investments to enhance performance) is greater than the expected 
performance penalties to incurred if the resource does not perform at peak, where expected performance penalties are a 
function of the expected forced outage rate (EFORd).  

So, if a resource with an EFORd of 0.25 (25 percent) were allowed to reflect the entirety of is probability of forced outage in 
its offer; there would be no incentive to make O&M and other investments to improve performance and reduce the EFORd 
because the resource would have already recovered this expected penalty from the capacity market price.  If the expected 
penalty is completely recovered from capacity market price, the generation owner simply has an incentive to minimize costs. 
Consequently, performance risk should only be reflected in offers up to a target or benchmark EFORd that is assumed in the 
LOLE studies: the pool-wide EFORd, approximately at  0.07 (7 percent). If the pool-wide EFORd were to be used as the limit 
to which risk could be reflected, then resource owners in order to take on a Capacity Performance product commitment, 
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have the incentive to incur O&M and other investments to achieve significantly better performance than PJM has historically 
observed during peak periods, particularly in the winter. 

The proposed  is a function of the pool-wide EFORd, average historic number of hours of Hot and Cold Weather Alerts, and 
the average Real-Time LMP the specific generation bus during those Hot and Cold Weather Alert hours: 

 

IX. Cost Allocation 

Current Methodology  

Currently capacity costs are allocated to LSEs as Locational Reliability Charges.  The LSE Locational Reliability Charge is 
calculated as the LSE Daily Unforced Capacity Obligation times the Final Zonal Capacity Price.   

The LSE Daily Unforced Capacity Obligation is an allocation of the Zonal Unforced Capacity Obligation to LSEs based on 
the LSE Obligation Peak Loads.  The Zonal Unforced Capacity Obligations are allocations of capacity procured in the RTO 
to zones pro rata based on zonal summer peak load forecasts.  See M-18, Section 7. 

The Zonal Capacity Price is calculated as the sum of (System Marginal Price + Locational Price Adder) for annual capacity, 
adjusted for (Limited DR and Extended Summer) product price decrements, price decrements for external capacity 
resources, and make-whole payments.  

Cost Allocation Option 1 – Extension of Existing Method 

The proposed changes to create a Capacity Performance product are primarily to assure better availability of capacity in 
winter.  However, the concept of “critical period” penalty should assure better availability of capacity in summer also.  One 
option to cost allocation is to use the existing method.  There would not be any change in calculating the Unforced Capacity 
Obligations.  The Zonal Capacity Price would be calculated as the sum of (System Marginal Price + Locational Price Adder) 
for the Capacity Performance Product, adjusted for (Limited DR, Extended Summer, and Base Capacity) product price 
decrements, price decrements for external capacity resources, and make-whole payments.   

Cost Allocation Option 2 – Winter Peak Allocation 

An alternate method would be to allocate the additional cost of the Capacity Performance product in each LDA to zones 
based on zonal winter peak load forecasts.  A Capacity Performance product cost component would be calculated as the 
additional cost allocated to the zone divided by the Zonal Unforced Capacity Obligation.  This Capacity Performance product 
cost component would be added to the Zonal Capacity Price calculated without the additional Capacity Performance product 
cost.  The allocation of Premium Capacity cost in Option 2 can be implemented by PJM up to the zonal level.   



 
PJM Capacity Performance Proposal 

PJM © 2014 www.pjm.com 32 | P a g e  

While under this second option the additional cost of the Capacity Performance product would be allocated to zones based 
on the winter peak load forecast, Electric Distribution Companies (EDCs) may continue to provide PJM the current summer 
based Obligation Peak Loads to calculate LSE Unforced Capacity Obligations for the purpose of allocating the total zonal 
Locational Capacity Charges to individual LSEs.  PJM would apply the Zonal Capacity Price to the LSE Unforced Capacity 
Obligation to determine the LSE Locational Reliability Charge based on the individual LSE PLCs as submitted by the EDCs.  
EDCs would have an option of modifying the Obligation Peak Load as a summation of summer peak and a fraction of winter 
peak.  This approach would recognize the risk due to higher winter peak loads in the cost allocation.  

Figure 4:  Example:  Assume the summer/winter risk ratio = 0.9/0.1. 

 

X. Previously Proposed RPM Changes 
In March 2014, PJM had proposed several other changes to the RPM processes, in particular related to the RPM 
Incremental Auctionsi.  PJM believes that enhancing the definition of the PJM Capacity product as detailed in this document 
will achieve the objectives of some of those previously proposed changes.   PJM further believes that the remainder of those 
changes should be postponed until the instant proposal is implemented to evaluate its effects.  

PJM had proposed to include several changes to the Incremental Auction processes considered during the Replacement 
Capacity stakeholder discussions.  Specifically, PJM proposed to eliminate the first and second Incremental Auctions from 
the RPM process, to implement the Incremental Auction Settlement Adjustment, and to implement the changes to the offer 
price at which PJM offers excess capacity into the remaining Incremental Auction due to decreases in the load forecast. 

PJM believes that given the much more explicit definition of the Capacity products provided by this proposal, as well as the 
more specifically delineated responsibilities of committed Capacity Resources and the more straightforward penalty 
structure, Capacity Market Sellers should have a much clearer picture of the capability of their resources prior to offering into 
the Base Residual Auction.  PJM therefore suggests evaluating the remainder of the Replacement Capacity proposal items 
in light of the changes proposed in this document. 

Other clarifications and/or revisions that PJM may need to make in order to comprehensively incorporate the new capacity 
product into RPM are clarifying the definition of planned versus existing resources; clean up to force majeure provisions; 
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Day-ahead Energy Market must offer requirement clarification regarding offering available ICAP (related to defining 
obligations of Capacity Resources); applicability to external resources; applicability to FRR entities; revisions to modify 
Qualifying Transmission Upgrades  Deficiency Charge and Credit Rate; and any revisions to RPM Must Offer requirements 
(related to defining obligations of Capacity Resources) 

XI. Transition Auction Mechanism for Delivery Years  
 2015/16, 2016/17, 2017/18 

Based on the reliability analysis PJM has performed and reported in the Capacity Performance problem statement 
whitepaper posted on August 1, 2014, PJM’s analysis shows that a comparable rate of generator outages in the winter of 
2015/2016, coupled with extremely cold temperatures and expected coal retirements, would likely prevent PJM from 
meeting its peak load requirements. Therefore, PJM believes it is necessary to address fuel security, winter availability and 
resource performance incentives/penalties beginning in the 2015/16 Delivery Year.    

In order to address the reliability shortfall caused by fuel security, winter availability limitations and performance shortfalls, 
PJM proposes to hold an incremental auction for the 2015/16, 2016/17 and 2017/18 Delivery Years to incrementally procure 
a sufficient amount of capacity that adheres to the performance standards and requirements of the Capacity Performance 
product described in the preceding sections of this document. The incremental auction process will establish a required 
amount of Capacity Performance product that must be procured and the procurement auction will provide opportunity for 
resources with an existing capacity commitment and resources with no capacity commitment for the applicable Delivery 
Year to compete to provide the required amount of Capacity Performance product for which they would receive an 
incremental payment.     	

                                                           
i See PJM’s “Replacement Capacity” filing in docket No. ER14-1461. 
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Table 5‑13 RPM revenue by type: 2007/2008 through 2017/201851 52

Coal Gas Hydroelectric Nuclear Oil Solar Solid waste Wind

Demand 
Resources

Energy 
Efficiency 
Resources Imports Existing

New/
repower/ 

reactivated Existing

New/
repower/ 

reactivated Existing

New/
repower/ 

reactivated Existing

New/
repower/ 

reactivated Existing

New/
repower/ 

reactivated Existing

New/
repower/ 

reactivated Existing

New/
repower/ 

reactivated Existing

New/
repower/ 

reactivated Total revenue

2007/2008 $5,537,085 $0 $22,225,980 $1,022,372,301 $0 $1,458,989,006 $3,472,667 $209,490,444 $0 $996,085,233 $0 $502,172,373 $0 $0 $0 $31,512,230 $0 $430,065 $0 $4,252,287,381

2008/2009 $35,349,116 $0 $60,918,903 $1,844,120,476 $0 $1,910,349,518 $9,751,112 $287,850,403 $0 $1,322,601,837 $0 $572,259,505 $4,837,523 $0 $0 $35,011,991 $0 $1,180,153 $2,917,048 $6,087,147,586

2009/2010 $65,762,003 $0 $56,517,793 $2,417,576,805 $1,854,781 $2,275,446,414 $30,168,831 $364,742,517 $0 $1,517,723,628 $0 $715,618,319 $5,676,582 $0 $0 $42,758,762 $523,739 $2,011,156 $6,836,827 $7,503,218,157

2010/2011 $60,235,796 $0 $106,046,871 $2,662,434,386 $3,168,069 $2,586,971,699 $58,065,964 $442,429,815 $0 $1,799,258,125 $0 $668,505,533 $4,339,539 $0 $0 $40,731,606 $413,503 $1,819,413 $15,232,177 $8,449,652,496

2011/2012 $55,795,785 $139,812 $185,421,273 $1,595,707,479 $28,330,047 $1,607,317,731 $98,448,693 $278,529,660 $0 $1,079,386,338 $0 $368,084,004 $967,887 $0 $66,978 $25,636,836 $261,690 $1,072,929 $9,919,881 $5,335,087,023

2012/2013 $264,387,897 $11,408,552 $13,260,822 $1,016,194,603 $7,568,127 $1,079,413,451 $76,633,409 $179,117,975 $11,397 $762,719,550 $0 $423,957,756 $2,772,987 $0 $1,246,337 $26,840,670 $316,420 $812,644 $5,052,036 $3,871,714,635

2013/2014 $558,715,114 $21,598,174 $31,804,645 $1,743,995,977 $12,950,135 $1,847,875,198 $167,844,235 $308,853,673 $25,708 $1,346,223,419 $0 $689,864,789 $5,670,399 $0 $3,523,555 $43,943,130 $1,977,705 $1,373,205 $13,538,988 $6,799,778,047

2014/2015 $681,315,139 $42,308,549 $135,573,409 $1,945,606,114 $57,078,818 $2,001,310,409 $205,555,569 $333,941,614 $6,649,774 $1,464,950,862 $0 $484,752,670 $4,106,697 $0 $3,836,582 $34,281,137 $1,709,533 $1,524,551 $32,766,219 $7,437,267,646

2015/2016 $882,512,351 $55,664,349 $190,102,852 $2,778,432,087 $63,163,731 $2,476,236,291 $529,577,871 $385,193,684 $14,880,302 $1,849,263,911 $0 $566,555,231 $5,243,967 $0 $4,526,101 $35,413,724 $4,258,208 $1,829,269 $41,406,297 $9,884,260,226

2016/2017 $437,607,477 $35,346,456 $157,012,514 $1,258,618,638 $42,487,007 $1,461,721,819 $498,909,311 $218,627,999 $10,031,353 $1,002,422,494 $0 $327,077,318 $4,026,475 $0 $4,868,047 $28,253,285 $3,780,862 $1,144,873 $20,886,259 $5,512,822,187

2017/2018 $476,896,058 $59,254,100 $189,649,620 $1,839,412,938 $56,002,680 $2,077,372,315 $860,951,050 $312,755,908 $15,124,140 $1,155,829,440 $0 $386,202,120 $5,479,380 $0 $6,440,243 $30,737,198 $5,752,583 $1,292,100 $33,077,760 $7,512,229,630

Table 5‑14 RPM revenue by calendar year: 2007 through 201853

Year
Weighted Average RPM 

Price ($ per MW‑day)
Weighted Average 

Cleared UCAP (MW) Effective Days RPM Revenue
2007 $89.78 129,409.2 214 $2,486,310,108
2008 $111.93 130,223.2 366 $5,334,880,241
2009 $142.74 132,772.0 365 $6,917,391,702
2010 $164.71 134,033.9 365 $8,058,113,907
2011 $135.14 134,105.2 365 $6,615,032,130
2012 $89.01 137,684.7 366 $4,485,656,150
2013 $99.39 154,044.3 365 $5,588,442,225
2014 $122.32 160,668.7 365 $7,173,539,072
2015 $146.12 166,057.4 365 $8,856,286,267
2016 $118.67 168,936.9 366 $7,337,483,492
2017 $109.17 167,776.4 365 $6,685,249,469
2018 $123.19 167,068.9 151 $3,107,799,107

51 A resource classified as “new/repower/reactivated” is a capacity resource addition since the implementation of RPM and is considered 
“new/repower/reactivated” for its initial offer and all its subsequent offers in RPM Auctions.

52 The results for the ATSI Integration Auctions are not included in this table.
53 The results for the ATSI Integration Auctions are not included in this table.

Figure 5‑4 History of PJM capacity prices: 1999/2000 through 2017/201854
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54 1999/2000-2006/2007 capacity prices are CCM combined market, weighted average prices. The 2007/2008-2017/2018 capacity prices are 
RPM weighted average prices. The CCM data points plotted are cleared MW weighted average prices for the daily and monthly markets 
by Delivery Year. The RPM data points plotted are RPM resource clearing prices. For the 2014/2015 and subsequent Delivery Years, only 
the prices for Annual Resources are plotted.
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Figure 5‑5 Map of RPM capacity prices: 2014/2015 through 2017/2018
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UNITED STATES OF AMERICA 

FEDERAL ENERGY REGULATORY COMMISSION 

FirstEnergy Service Company, 
 

Complainant 
 

v. 
 
PJM Interconnection, L.L.C. 
 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Docket No. EL14-55-000 

 
 

NOTICE OF AMENDED COMPLAINT 
(  ) 

 
Take notice that on September 22, 2014, FirstEnergy Service Company (“FirstEnergy”) 

filed an amended complaint against PJM Interconnection, L.L.C. (“PJM”) in Docket No. EL14-
55.  The Commission previously set the time for submitting answers, interventions, and protests 
in this proceeding to on or before 30 days after the submission of an amended complaint.  See 

FirstEnergy Service Co. v. PJM Interconnection, L.L.C., Docket No. 14-55, Notice Extending 
Due Date for Answers, Interventions, and Protests (June 11, 2014).  In accordance with that 
notice, the date for submitting answers, interventions, and protests in this proceeding is October 
28, 2014.   

FirstEnergy certifies that copies of the complaint were served on the contacts for PJM as 
listed on the Commission’s list of Corporate Officials. 

Any person desiring to intervene or to protest this filing must file in accordance with 
Rules 211 and 214 of the Commission’s Rules of Practice and Procedure (18 C.F.R. §§ 385.211, 
385.214).  Protests will be considered by the Commission in determining the appropriate action 
to be taken, but will not serve to make protestants parties to the proceeding.  Any person wishing 
to become a party must file a notice of intervention or motion to intervene, as appropriate.  Such 
notices, motions, or protests must be filed on or before the comment date. On or before the 
comment date, it is not necessary to serve motions to intervene or protests on persons other than 
the Applicant. 

The Commission encourages electronic submission of protests and interventions in lieu 
of paper using the “eFiling” link at http://www.ferc.gov.  Persons unable to file electronically 
should submit an original and 5 copies of the protest or intervention to the Federal Energy 
Regulatory Commission, 888 First Street, NE, Washington, DC 20426. 

This filing is accessible online at http://www.ferc.gov, using the “eLibrary” link and is 
available for review in the Commission’s Public Reference Room in Washington, DC.  There is 
an “eSubscription” link on the website that enables subscribers to receive email notification 

http://www.ferc.gov/
http://www.ferc.gov/


2 

when a document is added to a subscribed docket(s). For assistance with any FERC Online 
service, please email FERCOnlineSupport@ferc.gov, or call (866) 208-3676 (toll free).  For 
TTY, call (202) 502-8659. 

Comment Date: 5:00 pm Eastern Time on October 28, 2014. 

Kimberly D. Bose 
Secretary 

 

mailto:FERCOnlineSupport@ferc.gov


 

 

CERTIFICATE OF SERVICE 

I hereby certify that I have this day caused to be served copies of the foregoing document 

upon PJM Interconnection, L.L.C., concurrent with the filing of the foregoing document, in 

accordance with Rule 206(c) of the Commission’s Rules of Practice and Procedure, 18 C.F.R. 

§ 385.206(c), and upon each person designated on the official service list as compiled by the 

Office of the Secretary in the captioned proceeding, in accordance with the requirements of Rule 

2010 of the Commission’s Rules of Practice and Procedure, 18 C.F.R. § 385.2010. 

Dated at Washington, D.C., this 22nd day of September, 2014. 

                  /s/             

Amber N. Thornhill 

SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP 

1440 New York Avenue, N.W. 

Washington, DC 20005 

(202) 371-7495 
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