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INTRODUCTION


The National Energy Marketer’s Association (“NEM”) hereby submits its Reply Brief on Exceptions to the Hearing Examiner’s Proposed Order (“HEPO”) in the above-entitled matter, issued on May 22, 2001.  This Reply Brief will focus on the exceptions submitted by Northern Illinois Gas Company (“Nicor”) and the Peoples Gas Light & Coke Company (“Peoples”) on the account agency issue, and on the exceptions submitted by the Illinois Commerce Commission Staff (“Staff” or “ICC Staff”) regarding the payment allocation of regulated and non-regulated charges.  


Both Nicor and Peoples spend a considerable portion of their exceptions arguing strenuously against account agency.  However, arguing against account agency conflicts with both organizations’ practices at the transportation level, as well as with the practices of their respective affiliates in the electric industry. 


In their respective exceptions, Nicor and Peoples raise the same arguments that were so thoroughly and forcefully rejected first by the Staff in their testimony (ICC Staff Exhibit 5.0, pp. 4 – 26), and then by the Hearing Examiner in the HEPO.  None of these arguments merit any revisions to the HEPO.  Accordingly, the HEPO should be adopted intact.
  

I. The HEPO Requires Nicor’s Pilot Program to be Just and Reasonable and to Comply with Illinois Law

Both Nicor and Peoples argue that there is no statutory provision mandating that suppliers be allowed to offer single billing, and that therefore the HEPO is contrary to law (Nicor Exceptions, pp. 16-19; Peoples’ Exceptions, pp. 8-10).  This argument misinterprets the HEPO and misses the point.

The HEPO does not mandate single billing.  In fact, the HEPO determined that it was not possible to implement a single billing tariff at this time.  Instead, what the HEPO determined was that “single billing through account agents” should be allowed (HEPO, p. 28).  In so doing, the HEPO was merely ordering the Nicor program to employ just and reasonable practices and to comply with Illinois law.

As pointed out in our initial brief, agency is a well-established legal relationship.  Generally, an agent is one who undertakes to manage some affairs to be transacted for another by his authority, on account of the latter who is called the “principal,” and to render an account.  (Brunswick Leasing Corp. v. Wisconsin Cent., Ltd. 136 F.3d 521, 460 N.E. 2d 331)  In the business environment, it is well established that a Principal may empower an Agent with the authority to enter into contracts and transact business with third parties on the principal’s behalf.  In addition, “[i]t is well established that agency is a consensual, fiduciary relationship between two legal entities, created by law, by which the principal has the right to control the conduct of the agent, and the agent has the power to affect legal relations of the principal.”  (Gunther v. Commonwealth Edison Co., 126 Ill.App.3d 595, 467 N.E.2d 1104 (1984))  Indeed, under Illinois law, acts of the agent are considered to be those of the principal.  (John Deere Co. v. Metzler, 51 Ill.App.2d 340, 201 N.E.2d 478 (1964))

By proposing language in its tariffs prohibiting basic agency agreements between the supplier and the customer, Nicor proposed to interfere with the contractual and advantageous business relationships of it customers.  (See generally, Restatement of Torts, 2d section 766B)
  This prohibition would effectively deny customers the use of a valuable resource.  As the Staff aptly pointed out, account agents “relieve customers of the burden of figuring out how to navigate through deregulated markets.”  (ICC Staff Exhibit 5.0, p. 8)  In fact, account agency has become so valuable and so convenient that it has become the norm in the electric industry and at the transportation level of the gas industry (ICC Staff Exhibit 5.0, p. 7).

Utility practices and tariffs that adversely affect a customer’s ability to obtain utility services in the manner that the customer desires, that deny customers the use of a practice that has become the norm and a virtual necessity in related industries, and that interfere with the customers’ lawful business relationships are not just and reasonable.  The HEPO quite properly requires Nicor to allow customer’s to decide where they want their utility bill sent and to recognize lawful business relationships.  There can be no doubt about the power of the Commission to establish just and reasonable tariffs, practices, rules and regulations for a utility (220 ILCS 5/8-101, 8-501, 9-101, 9-201(c)).

Similarly, Nicor’s argument that the HEPO denies Nicor the right to bill its customers is erroneous.  Nicor will continue to bill its customers in virtually the same manner as it always has.  The only difference is that the bill may be sent to a different address.  That new address will belong to someone, i.e. the customer’s agent, who in the eyes of the law is the customer.  Thus, as a matter of law, Nicor will continue to bill its customers (See John Deere Co. v. Metzler, 51 Ill.App.2d 340, 201 N.E.2d 478 (1964)).

II. The HEPO is Consistent with Past Commission and Industry Practice

Both Nicor and Peoples argue that the HEPO deviates from past Commission precedent with regard to the account agency issue (Nicor Exceptions, pp. 19-22; Peoples Exceptions, pp. 1-12).  This position is inaccurate.  As Staff points out, account agency is the norm in deregulated markets in Illinois.  Staff estimates that 50-93% of electric delivery services customers have employed account agents.  Similarly, in the gas industry, approximately 90% of Nicor’s non-residential transportation customers have employed agents (ICC Staff Exhibit 5.0, p. 7).  

Both Nicor and Peoples rely upon a prior Commission decision in the relatively small Peoples pilot program as relevant precedent. However, it is the purpose of pilot programs to test concepts.  As staff has testified in this case, experience has proven that denial of single billing services through account agents is unreasonable.  Customer’s overwhelming desire to receive single billing services, and the ability to offer such services is a crucial part of a supplier’s successful marketing efforts (ICC Staff Exhibit 5.0, p. 3).  Moreover, experience has shown that account agency has become the norm in both the electric and gas deregulated industries.

Given the evidence and the record in this proceeding, the Hearing Examiner was well advised not to follow that prior decision.  Consequently, there is no reason to modify the HEPO as proposed by Nicor and Peoples. 

III. The HEPO Provides for the Best Consumer Protection Available: Customer Choice

Ever since the days of Hushaphone, utilities have been arguing to commissions that if customers are allowed to choose among any products or services other than black rotary telephones, harm will result to the consumer, the network or both.  Nicor and Peoples are no different.  Both argue that the HEPO’s acceptance of account agency will undercut the consumer protections contained in a number of Commission rules, particularly those concerning billing information (Nicor Exceptions, pp. 22-25; Peoples Exceptions, pp. 6-8).

The primary protector of the consumer under the PUA is the Commission and its Staff.  The Staff rejected any claim that account agency would hinder compliance with Commission rules (ICC Staff Exhibit 5.0, pp.12-13).  

The staff is clearly correct.  As discussed above, an agent stands in the shoes of the customer.  Sending bills that conform to the Commission’s rules to the customer’s duly authorized agent constitutes full compliance with those rules.  Customers will, in legal effect, have received all the information they are entitled to receive.  Similarly, agents are subject to all Commission rules (i.e. due dates, late payment charges, etc.) in the same manner as their principals.

As Staff pointed out, account agents “relieve customers of the burden of figuring out how to navigate through deregulated markets.”  (ICC Staff Exhibit 5.0, p. 8) Information and advice from a knowledgeable industry participant is the best protection a customer can receive.  Moreover, the choice to use an account agent is purely the customer’s.  A customer can always stay with the utility, or a customer can choose another supplier but not give the supplier agency authority.  It is the customer’s own choice that Nicor and Peoples seek to protect the customer from.  Such protections are clearly not in the customer’s best interests.

IV. Account Agents are Beneficial to Utilities

Nicor and Peoples both argue that the use of account agents will increase their credit risk (Nicor Exceptions, pp. 25-27; Peoples Exceptions, pp. 12-13).  Neither utility cited any evidentiary support for this claim.

On the other hand, Staff presented testimony concerning their experience in the Illinois electric industry where, as we pointed out above, account agency is a wide spread and universal practice.  In the electric industry, account agency has “not increased the probability that customers will be unable to make timely payments to utilities.”  In fact, account agents have been able to detect billing errors that affect large numbers of customers, which provides an added benefit to utilities as well as to customers (ICC Staff Exhibit 5.5, p. 13).

Moreover, as Staff also pointed out, under account agency, a customer is generally always responsible for the payment of its bills, even though the customer’s bill is sent to the account agent (ICC Exhibit 5.0, p. 24).  Thus, a utility faces no increased risk of non-payment.

V. Implementation of Account Agency is Simple and Straightforward

Nicor argues that the HEPO failed to recognize that implementation of single billing would require extensive programming changes (Nicor Exceptions, pp. 27-28).  This position seems faulty.  The HEPO explicitly recognized that it is not possible to implement supplier single billing at this time due to many unresolved issues (HEPO, p. 28).    However, the HEPO also recognized that the obstacles to implementing single billing through account agents are few and can be surmounted.

The only change that the utility must make to implement account agency is to change the customer’s mailing address.  Everything else remains the same.  The utility sends the same bill; payment must be made within the same time frame; the utility processes the payment from the agent in the same way as if the check had come from the customer.  There are no additional systems or programs that must be developed.

Over time, as more customers find it convenient to use account agents, both the utility and the agent may find it mutually beneficial to automate the payment process.  But there is time to discuss this and to attempt to work something out.  It is not required to begin implementing account agency.

VI. The HEPO Properly Recognizes Consistency of Payment Allocation under Single Billing and Monies Received from Third Parties

In their Brief on Exceptions, Staff recommends adopting different partial payment allocation methods for (i) payment of regulated and non-regulated charges under single billing, and (ii) monies received from third parties (ICC Staff Brief on Exceptions at 11-12).  While NEM agrees with Staff that partial payment allocation from third parties remain consistent with the HEPO’s conclusions, NEM disagrees with Staff that a different and confusing method be implemented for payment of regulated and unregulated charges under single billing from the utility.  Such a bifurcated method would be confusing to customers, the utility and suppliers.

A better method of partial payment allocation is already provided in the HEPO (HEPO at 29-30, 78).  In addition, the process has been utilized throughout the history of the Customer Select Pilot Program.  Providing for symmetric payment allocation reduces confusion, allows competitive suppliers to remain in the market and increases competition (HEPO at 78).

NEM supports the HEPO’s conclusions that payment allocations be consistent so that partial payments be applied to overdue regulated charges, then to overdue suppler charges, then to current regulated charges and finally to current unregulated charges.  Again, the HEPO should be approved as is by the Commission.

VII. Conclusion

For all the foregoing reasons, the HEPO should be adopted by the Commission consistent with the arguments presented herein.  
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� Subject to the changes suggested in NEM’s Brief on Exceptions.


� Under the section entitled “Billing Date” in Rider 15, the sentence that prohibits account agents reads as follows: “Customers receiving service under this Rider shall not be allowed to designate their Supplier as the bill recipient for bills rendered by the Company.”  There is a similar statement in subsection (1) of the Standards of Conduct section of Rider 16.


� If the majority of the relatively sophisticated commercial and industrial customers have found it convenient to use agents to navigate deregulated markets, such agents will be a necessity for the unsophisticated residential and small business customer.
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