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Comments of the  

National Energy Marketers Association 

 

The National Energy Marketers Association (NEM)
1
 hereby submits comments on the 

Commission’s proposed methodology to establish annual fees for the cost of EGS/NGS oversight 

as set forth in the Tentative Implementation Order issued by the Commission on December 18, 

2014.  At the outset, we wish to recognize all of the Commission’s outstanding efforts to create 

and foster a competitive retail marketplace, on both a routine and on-going basis, as well as when 

unforeseeable circumstances impact the market and cause temporary, aberrant upheavals 

requiring increased Commission oversight.   

NEM submits these comments to urge the Commission defer acting on the proposed supplier fee, 

pending the formation of a stakeholder collaborative to study the issue and develop 

competitively neutral recommendations.  The potential negative consequences to the market of 

moving ahead with a supplier fee that is not calculated on a reasonable cost basis and is not 

reflective of the actual costs of regulatory oversight of competitive suppliers will result in a fee 

that unfairly penalizes NGSs/EGSs, and by extension, their customers.  This result can and 

should be avoided.  Under the applicable statute, the Commission has discretion as to whether to 

assess a regulatory oversight fee to suppliers, and is not compelled to make a determination 
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under any statutory deadline.  These factors argue in favor of studying the issue of a supplier 

oversight fee in a measured fashion in a stakeholder collaborative.  

I. Introduction and Overview     

Act 155 passed last fall, added new Sections 2208(h) and 2809(g) to the Public Utility Code.  

These Sections provide that the Commission, “may establish, by order or rule, on a reasonable 

cost basis, fees to be charged for annual activities related to the oversight of,” electric generation 

and natural gas suppliers.   The Commission issued a Tentative Implementation Order for the 

purpose of proposing a methodology to, “establish annual fees related to the reasonable costs 

incurred by the Commission for its oversight of NGS and EGS firms,” under the Code.  The 

methodology proposed by the Commission is as follows: 

"The Commission tentatively proposes to combine direct and indirect costs to 

establish the NGS and EGS total costs of regulatory oversight. The annual fee for 

each individual NGS or EGS within these groups will be based on (1) the direct 

costs incurred based on employee time sheet data and (2) an allocation of indirect 

costs based on the proportion of the EGS’ and NGS’ gross intrastate operating 

revenues to the total gross operating revenues of all regulated entities. Further, the 

Commission tentatively proposes that each individual NGS or EGS will not pay 

a single flat fee, but rather will be charged a flat percent or assessment rate 

based on the entity’s total gross intrastate operating revenues. The total of all 

EGS and NGS fees computed in this manner will be designed to equal the total 

reasonable cost of their regulatory oversight for the fiscal year. 

The Commission could compute the EGS and NGS annual fees separately, and 

then deduct those amounts from the net amount to be assessed to public utilities 

under Section 510, as is done to account for the estimated fees to be collected 

under Section 317, the balance of the Commission’s appropriation not spent in the 

prior fiscal year, the pipeline fees to be collected under Act 127, and, as to be 

proposed herein, the federally-established fees to be collected under the UCR 

Act."  

The Commission also seeks comment on the appropriate manner to assess brokers, such as a flat 

fee or minimum supplier fee. 
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NEM has a number of concerns about the proposed methodology for assessing EGS/NGS fees 

including:  the general lack of information available to evaluate the proposal; the overall 

propriety of assessment; the expedited timing under which it has been proposed and would 

potentially be assessed; the proposed volumetrically-based methodology under which the 

assessment would be determined; the potential magnitude of the assessment; and its anti-

competitive impact on EGSs/NGSs and the punitive impact on consumers they serve.  NEM 

recommends that the Commission form a stakeholder collaborative for the purpose of examining 

the issue of EGS/NGS assessments and developing a fully-vetted framework under which such 

fees might be assessed without negatively impacting the competitive marketplace and shopping 

consumers.   

Indeed, there is no statutory deadline under which Commission action is required.  The statutory 

language is also clear that the assessment of EGS/NGS fees is discretionary, not mandatory, on 

the part of the Commission.  The issue of cost allocation related to Commission oversight of 

EGSs/NGSs is complicated, requiring a detailed disclosure and understanding of how these costs 

are currently assessed and collected by utilities to avoid a double collection of these same costs 

from shopping consumers.  An extensive and precise accounting of regulatory oversight costs 

will also be necessary to properly determine cost causation and allocation.  More information 

about all of these considerations is required in order to offer the most meaningful 

recommendations.  Therefore, utilizing a stakeholder collaborative to thoughtfully examine the 

consequences of different potential assessment methodologies is appropriate and will provide the 

Commission with a more fully-informed record upon which to render a decision.   

If, despite NEM’s recommendation that a stakeholder collaborative be formed to first examine 

the issue, the Commission decides to move ahead with an EGS/NGS assessment, based on the 
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information at hand, NEM recommends that the costs related to the Commission oversight of 

EGSs/NGSs should be recovered on a competitively neutral basis through a nonbypassable 

charge.  

II. The Proposed Methodology for the EGS/NGS Assessment is Inappropriate for 

Lightly Regulated Competitive Entities 

The Commission notes that the language in Sections 2208(h) and 2809(g), while giving the 

Commission discretion to assess a supplier oversight fee, does not proscribe a methodology by 

which the fee is to be charged other than reference to a “reasonable costs basis.”  The 

Commission posits that the methodology historically employed for the assessment of public 

utilities should be utilized for the purpose of assessing an EGS/NGS fee as well.  The 

methodology employed by the Commission to assess public utilities is based on both direct costs 

attributable to the regulation of the public utilities and indirect costs, the administrative and 

overhead costs not directly attributable to its regulation of the public utilities.  The indirect costs 

are allocated on the basis of the public utilities’ gross intrastate operating revenues.     

As an initial matter, we question whether it is appropriate to use the methodology for assessing 

“public utilities” as the basis upon which to assess an oversight fee against competitive 

EGSs/NGSs.  The statutory language makes clear that EGSs/NGSs are not public utilities.  For 

example, Act 155 inserts language to distinguish between “public utilities” and “licensed 

entities” such as EGSs/NGSs.  The distinction between these types of entities is critical for these 

purposes.  The original purpose for the formation of the Commission was the oversight of 

regulated utility monopolies and to ensure that they charge just and reasonable rates without 

exercising undue monopoly market power.  Utility monopoly oversight entails the conduct of 

time-consuming distribution and commodity rate cases, tariff filings, utility infrastructure 
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maintenance and upgrades, implementation and enforcement of utility reliability standards, 

utility consumer protection standards and customer complaint hearings, amongst other matters.  

There have also been a number of instances where a utility has proposed a rule or tariff change 

that would have a detrimental impact on retail competition, and the EGS/NGS stakeholders have 

had to seek Commission relief therefrom.  This has and will continue to be the major focus of 

Commission oversight efforts and account for a disproportionately larger share of the use of 

Commission resources and time.   

Conversely, EGSs/NGSs are lightly regulated, competitive entities.  The Commission’s on-going 

oversight of these licensed entities is and will be significantly less time- and resource-intensive 

than its oversight of utility monopolies.  While the Commission experienced an increase in 

residential shopping consumer complaints in 2014, this activity was an aberration due to the 

polar vortex.  The complaints of last winter were a peak, rather than a normal level of activity, 

and should not serve as a benchmark for oversight activities.  This distinction is particularly 

important with regards to the Commission’s proposed allocation of indirect costs on the basis of 

intrastate operating revenues.   

The record does not provide a detailed breakout of Commission oversight activities undertaken 

on behalf of all entities, versus those activities conducted only with respect to public utilities or 

only EGSs/NGSs.  In determining the appropriateness of the cost allocation methodology, these 

differences in the extensiveness of Commission oversight should be accounted for and 

recognized. 
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III. The Proposed EGS/NGS Assessment Methodology Will Result in Artificially 

Understated Utility Commodity Pricing and Penalize Shopping Customers 

Competitive suppliers will have to pass the costs of the assessment on to their customers in some 

fashion.  Unlike regulated utilities, competitive suppliers do not have delivery rates over which 

these costs can be spread over time.  The assessment will become a factor in competitive 

commodity pricing.  The regulated utilities, however, will not have the assessment associated 

with their commodity price.  This will further skew the utility commodity price, causing it to be 

artificially low in comparison with competitive suppliers.   

It is not clear how the regulated utilities currently recover the regulatory oversight assessment 

from their customers.  In order to ensure that the cost of the assessment as proposed is not 

charged to shopping customers twice, once in the utility delivery rate and once in the competitive 

supplier’s commodity rate, it would entail an unbundling of these costs from utility delivery 

rates.  If the Commission were to implement the proposed assessment methodology, the 

regulatory oversight assessment costs should be a component of the utility commodity rate in 

order to create a Price to Compare that is a reasonable, transparent basis upon which customers 

can form a decision to shop.    

The proposed allocation methodology may also impose a duplicative layer of costs on consumers 

through the potential double collection of the annual fee from utilities and competitive suppliers 

on the same volumetric basis. This is because under the utility consolidated billing and purchase 

of receivables paradigm, competitive supplier revenues are being collected by the utility and 

possibly subject to assessment as utility gross revenues in the first instance.  Shopping 

consumers would pay the “tax” twice if utilities are reporting supplier commodity revenues 

collected under POR/UCB as utility gross revenues without subtracting the marketer remittance 
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for the purpose of computing the utility assessment based on gross operating revenues and the 

competitive suppliers would also be required to pay an assessment based on those same 

revenues.   

IV. It is Inappropriate to Assess These Costs Against Competitive Suppliers and Their 

Customers As a Function of Intrastate Revenues 

The Commission proposes to assess the annual fee against competitive suppliers on the basis of 

gross intrastate revenues.  It reasons this approach would be appropriate to distinguish entities 

that vary greatly in size.  The Commission cites EGS/NGS reports of annual intrastate revenues 

from 2013, noting that 78% of the 7.2 billion in EGS annual intrastate revenues were attributable 

to 18 EGSs and that 94% of the 874.7 million in NGS annual intrastate revenues were 

attributable to 15 NGSs.   

Basing the EGS/NGS oversight assessment on intrastate revenues is inappropriate for a number 

of reasons.  First, a significant source of the supplier revenues cited are the large users, i.e., 

foundries, steel manufacturers, paper mills, manufacturing plants, etc.  Suppliers will have to 

pass the cost of the assessment on to their commercial and industrial (C&I) customers.  As such, 

assessing a fee on a volumetric basis as a function of intrastate revenues, such as is proposed 

here, will impact and harm large consumers the most as the competitive prices they pay will 

reflect these increased costs.  Second, there is an insufficient nexus of Commission workload 

related to EGS/NGS oversight (chiefly mass market customer complaints) and the customers 

against whom the proposed assessment will be ultimately charged (C&I customers).  Large C&I 

customers constitute the majority of the load switched in the Commonwealth.  The proposed 

allocation methodology will alter the economics of doing business with these large customers in 

Pennsylvania potentially making Pennsylvania a less favorable business environment.  NEM 
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urges against constructing the assessment in a fashion that discriminates against any class of 

customer. 

It also bears noting that a large portion of the EGS/NGS intrastate revenues are simply pass-

through wholesale commodity costs.  Tying the assessment methodology to competitive 

suppliers’ intrastate revenues would improperly skew the fee based on whether there had been a 

run-up on NYMEX during the year.  This is fundamentally different than tying the assessment 

methodology for public utilities to intrastate revenues.  The utilities earn revenues as a function 

of their infrastructure asset investments and the utilities’ performance in maintaining and 

upgrading the reliability of the delivery infrastructure assets over time.  The utilities intrastate 

revenues earned from infrastructure assets are not subject to the same market vagaries as the 

competitive suppliers’ revenues pegged to NYMEX price movements.    

V. The Proposed Assessment Will Impact Decisions for Supplier Investments of 

Private, At-Risk Capital 

Historically, the assessment of an oversight fee against utility monopolies did not need to be 

calculated and collected with an exacting degree of precision as to which entities caused the 

costs.  Utilities have historically and continue today to deploy public, ratepayer-backed capital to 

make infrastructure investments.  Today, competitive suppliers are investing private, at-risk 

capital to serve Pennsylvania customers.  As such, the exact calculation and allocation of these 

costs as applied to suppliers is exceedingly important to the competitive business decision of 

whether customers can be cost-effectively served.  Anything less than a precise calculation and 

allocation of these costs would act as an inappropriate tax on retail competition. 
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VI. The Structure of Any EGS/NGS Assessment Methodology Should be Reasonably 

Related to the Commission Oversight Activities 

Given the limited information provided upon which to evaluate the Commission’s proposed 

EGS/NGS assessment methodology, it is difficult for NEM to make an alternative 

recommendation, which is why we recommend a stakeholder collaborative be convened for the 

purpose of studying the issue.  Without knowing the potential magnitude of the fee, it is difficult 

for competitive suppliers to ascertain how it will affect their business.  Without knowing the 

potential magnitude of the fee, it is also difficult to develop and recommend a competitively 

neutral alternative proposal.  That having been said, NEM is concerned that the Commission may 

wish to move forward with a competitive supplier assessment of some kind.  NEM offers the 

following possible methods for consideration for assessing and collecting costs related to the 

regulatory oversight of competitive suppliers.  These methods are consistent with the principle of 

ensuring competitive neutrality in application and assessing costs against the entities that caused 

them. 

The new statutory Sections at 2208(h) and 2809(g) give the Commission discretion to assess, 

“fees to be charged for annual activities related to the oversight” of NGSs/EGSs.  A 

competitively neutral mechanism for the collection of Commission costs incurred related to the 

oversight of competitive suppliers would be the use of a nonbypassable charge assessed to all 

consumers.  This methodology is fair to all consumers, because although customer shopping 

activity and migration rates vary over time, and aberrant periods of increased customer complaint 

levels may occur, Commission oversight of the retail market will remain constant.  Moreover, 

the availability of energy choice and associated downward competitive pricing pressure, as 
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supported by Commission oversight activities, inures to the benefit of all consumers, whether 

they are currently shopping or not. 

All competitive suppliers make application with the Commission to receive a license to do 

business in Pennsylvania.  For the majority of suppliers, this constitutes the major point over 

which the Commission is expending resources and time related to the oversight of NGSs/EGSs, 

to review and approve the license application.  An annual filing fee for the privilege of receiving 

and maintaining the competitive supplier license could be a reasonable cost basis for the 

assessment.  A flat fee of this nature should be capped at no more than $1,000, so as not to be 

cost-prohibitive for smaller entities.   

Also in keeping with the statutory directive that fees be related to the oversight of competitive 

suppliers, the Commission may additionally wish to consider whether a separate fee should be 

assessed against an individual supplier for the conduct of a supplier investigation.  Since the cost 

of a supplier investigation is attributable to the actions of a specific supplier, it may be more 

appropriate to assess the cost of such a proceeding against the specific entity. 

VII. Additional Information is Required to Offer a Recommendation on the 

Appropriate Manner of Assessing Annual Oversight Fees Against Brokers 

The Commission requested commented on the appropriate manner to assess an annual oversight 

fee against brokers, such as a flat fee or minimum supplier fee.  As noted previously in these 

comments, there is insufficient information available to make a meaningful recommendation 

about a competitively neutral manner in which to assess an annual oversight fee against brokers.  

What is clear is that since the cost of a broker fee would also get passed on to consumers 

(because these entities also need a way to recover their costs), that shopping consumers would 
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potentially be saddled with these costs three times (utility charge, supplier charge, and broker 

charge) without a commensurate increase in service.  To avoid such a result, the current manner 

in which utility assessments are computed and collected from customers must be made 

transparent and unbundled from utility delivery rates.  In addition, the costs of regulatory 

oversight of these entities must also be determined and allocated with precision. 

VIII. Conclusion 

NEM appreciates this opportunity to offer its comments on the issue of a competitive supplier 

oversight fee and would welcome the opportunity to participate in a stakeholder collaborative 

formed for the purpose of examining the issue.  

Sincerely, 

 

 

Craig G. Goodman, Esq. 

President 

Stacey Rantala 

Director, Regulatory Services  

National Energy Marketers Association 

3333 K Street, NW, Suite 110 

Washington, DC 20007 

Tel: (202) 333-3288 

Fax: (202) 333-3266 

Email: cgoodman@energymarketers.com;  

srantala@energymarketers.com 
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