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BEFORE THE 

PUBLIC SERVICE COMMISSION 

OF THE DISTRICT OF COLUMBIA 

 

In the Matter of    ) 

The Investigation of the    ) 

Public Service Commission’s  )    Formal Case No. 712 

Rules of Practice and Procedure  ) 
 

COMMENTS OF THE 

NATIONAL ENERGY MARKETERS ASSOCIATION 

 

 

The National Energy Marketers Association (NEM)
1
 hereby submits comments pursuant 

to the Commission’s Notice of Proposed Rulemaking published in the October 17,  2014, 

D.C. Register, on proposed amendments to Chapter 3 (Consumer Rights and 

Responsibilities) of Title 15 (Public Utilities and Cable Television) of the District of 

Columbia Municipal Regulations (“DCMR”), commonly known as the “Consumer Bill 

of Rights” (“CBOR”).  At the outset, NEM notes its support for the delineation of a clear 

set of rational behavioral standards for market participants, with clearly delineated 

consequences for non-compliance.  We support Commission enforcement of clearly 

delineated, rational behavioral standards as a deterrent of potential supplier misconduct.  

In this regard, we note that the current regulations governing supplier conduct have been 

in place for six years, that suppliers have conformed their operations in compliance with 

these regulations, and that the overall complaint rate relative to the total number of 

customer contacts in the customer acquisition process has been exceedingly low.  As 

                                                           
1
 The National Energy Marketers Association (NEM) is a non-profit trade association representing both 

leading suppliers and major consumers of natural gas and electricity as well as energy-related products, 

services, information and advanced technologies throughout the United States, Canada and the European 

Union.  NEM's membership includes independent power producers, suppliers of distributed generation, 

energy brokers, power traders, global commodity exchanges and clearing solutions, demand side and load 

management firms, direct marketing organizations, billing, back office, customer service and related 

information technology providers. NEM members also include inventors, patent holders, systems 

integrators, and developers of advanced metering, solar, fuel cell, lighting and power line technologies. 
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such, any changes to the CBOR should be made premised on a strong showing of need 

and that such regulations properly balance consumer protection and suppliers’ ability to 

innovate and sell its products in a cost-effective and efficient manner.   

NEM is concerned that many of the proposed modifications to the regulations represent a 

significantly burdensome and costly increase in supplier compliance obligations without 

a commensurate consumer benefit and have been proffered without an accompanying 

explanation or rationale.  NEM urges the Commission not impose archaic written 

contract requirements, unnecessarily duplicative customer authorization requirements, 

unjustified and potentially confusing changes in contract rescission periods, duplicative 

and costly customer notice requirements, and vague Commission compliance filing 

requirements. 

NEM has adopted a Consumer Bill of Rights
2
 and National Marketing Standards of 

Conduct
3
 that set forth ethical business practices to form a common basis for doing 

business in the energy marketplace.  These principles reflect our members’ commitment 

to consumer protection and include the following: 

 Suppliers shall not engage in false, misleading or deceptive conduct or 

make false, misleading or deceptive statements or representations in 

dealings with consumers; 

 Suppliers shall be responsible for the conduct of their agents; 

 Suppliers shall utilize methods appropriate to the size and type of consumer 

when engaged in door-to-door, telephonic, electronic and network sales 

and marketing;  

 Consumers will be provided with accurate information about products and 

services they are being offered: 

                                                           
2
 Available at:  http://www.energymarketers.com/Documents/Consumer_Bill_of_Rightsfinal_formatted.pdf 

3
 Available at:  http://www.energymarketers.com/Documents/ACF74.pdf 
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 A supplier’s agreement with a consumer shall include all material terms and 

be clear, plain and in a language understandable to the consumer; 

 A consumer shall not be enrolled for competitive energy service unless s/he 

has expressed his/her consent to the Supplier to do so. 

Our comments submitted herein are informed by these principles. 

The proposed amendments to the CBOR represent significant changes in the regulations.  

However, the proposed modifications were not accompanied with any explanatory basis 

or rationale.  As such, this makes constructive stakeholder comment challenging as we 

must try to anticipate the reasoning behind the proposed changes, and, as appropriate, 

offer proposed alternatives that would accomplish the Commission’s underlying 

objective in the best way possible.   Accordingly, NEM supports the Request for 

Establishment of a Working Group dated November 4, 2014, filed by RESA.  After the 

Working Group is convened and stakeholders have the opportunity to engage in a 

dialogue about the changes, it is likely that different potential solutions will be identified 

that could accomplish the Commission’s objectives, protect consumers and do so in a 

manner that is not unduly burdensome for suppliers. 

NEM offers the following comments on the proposed amendments to the CBOR: 

1- Privacy Protection Policy 

 

Proposed Sections 309.1 and 327.40 would require suppliers to institute a Privacy 

Protection Policy against unauthorized disclosure of customer information, to be filed 

annually with the Commission.  NEM and its members share the Commission’s concerns 

about maintaining the privacy of consumer information.  However, the proposed 

language is lacking in sufficient detail for suppliers to ascertain the extent of this 
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regulatory requirement and what suppliers would need to do in order to be deemed to be 

in compliance.  NEM recommends that further detail be provided as to what a “Privacy 

Protection Policy” is meant to entail.   

2- Consumer Pamphlet 

Proposed Section 321.1 would modify the pre-existing process for Commission oversight 

and review of the Supplier’s consumer pamphlet.  It would change the current process for 

Commission approval and OPC comment on Suppliers’ consumer pamphlets such that 

OPC would have five business days to comment, and the pamphlet would be deemed 

accepted by the Commission if it does not act within 30 days of the Supplier’s filing.  

NEM supports the proposed modification as it would streamline and expedite the process 

for review of these Supplier materials. 

3- Delineation of Principal Ways a Residential Customer May Contract With a 

Supplier 

The proposed modification to Section 327.14 would change the permissible ways in 

which a customer can contract with a supplier to specifically delineate “home or other 

personal solicitation” and “direct mail solicitation” and to alter the acceptance of internet 

solicitations to remove the phrase “and other technological means.”  NEM questions why 

the phrase “and other technological means” should be removed.  Indeed, in view of the 

rapidly changing technologies that are currently and could be made available in the 

future, it seems prudent to reserve the recognition of “other technological means” as a 

basis upon which a contract can be formed, assuming of course that all of the proper 

disclosures have been made and the informed consent of the consumer has been obtained. 
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4- Contract Rescission Period 

 

As set forth in Proposed Section 327.31 and also incorporated in Section 327.18, 327.24, 

and 327.26, the Commission proposes to modify the current three day contract rescission 

period to become a three business day rescission period for internet and home/personal 

solicitations and a five business day rescission period for telephonic solicitations, 

inbound calls in response to direct mail solicitation, and outbound calls in response to 

customer reply to direct mail solicitation.  As a general matter, NEM questions whether 

there is a justification to make a change to the current three day rescission period.  This 

offers a reasonable period of time within which a consumer can re-evaluate its decision 

and does not impose an unreasonable degree of risk on Suppliers of the contract being 

rescinded after an extended period of time has passed and supplies procured to serve the 

customer.  Increasing the time period over which the customer may change its mind does 

impose an increasing degree of risk on suppliers, which can result in a limitation in the 

types of product offerings that can be made available and also an increase in costs that 

ultimately get passed to consumers as increased prices. 

NEM is also concerned about the proposal to institute two differing rescission periods for 

residential customers dependent on the methodology by which they were enrolled.  The 

contract rescission period should be the same, a three day rescission period, regardless of 

what type of solicitation resulted in the transaction.  Instituting two different periods will 

be very confusing and difficult for consumers to understand, leading to consumer 

dissatisfaction with energy shopping.  It will also require suppliers to implement two 

different processes, at an increased cost, to comply with the two different rescission 

periods.  
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5- Imposition of Written Contract Requirement  

The language in proposed Section 327.21, Section 327.27(b)(3) Section 327.27(d)(1)(c) 

would incorporate a new requirement that the Supplier provide and the customer return a 

signed written contract to the Supplier for contracts entered into through a telephonic 

solicitation, a customer’s inbound call in response to a Supplier’s direct mail piece, or a 

Supplier’s outbound call in response to a customer inquiry made about a direct mail 

piece.  The current regulation at Section 327.23 requires the Supplier to provide the 

customer with the written contract, via U.S. mail or electronic mail, but does not require 

the customer to sign and return the contract.  In addition, proposed Section 327.26(d) 

would require a customer’s “written signature” for contracts executed as a result of a 

home/personal solicitation. 

As an initial matter, NEM submits that proposals to restrict suppliers to entering only into 

written contracts with consumers is potentially violative of federal
4
 and District of 

Columbia
5
 Electronic Signature laws that recognize the validity and enforceability of 

electronic signatures and electronic records (including electronic contracts). Moreover, 

digital voice recordings (obtained in the course of a telephonic enrollment) should also 

constitute electronic records under electronic signature laws. Both the federal and District 

of Columbia E-Sign Acts were implemented to facilitate commerce by recognizing the 

increasing importance of electronic transactions in so many facets of personal and 

business dealings. Under both laws, an electronic record is as valid as a record formed by 

other means.  The requirement to return a written contract after a telephonic enrollment 

and obtain a customer’s written signature would be in contravention of both the federal 

                                                           
4
 15 U.S.C. 7001 et. seq. 
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and District of Columbia E-Sign laws and impose a costly and unnecessary burden on the 

marketplace.  

At this stage of market development and given currently available technology, a supplier 

may utilize a variety of methods to solicit a customer and then enter into a valid 

consensual contract. In the case of a door-to-door sale, the supplier’s business plan may 

include utilizing a telephonic verification of the sale, or perhaps utilizing an ipad or 

laptop to memorialize the sale. The methodology (written, telephonic, electronic) utilized 

to obtain and record the consumer’s consent ought to be irrelevant so long as the supplier 

adequately disclosed the terms and conditions of the sale to the consumer. The consumer 

is also protected by the ability to rescind the contract within the prescribed window. 

The regulations should be robust enough to accommodate changes in technology that 

allow suppliers to serve consumers on a lower cost basis, and as a result, offer consumers 

lower prices. Conversely, limiting suppliers to obtaining written consent for most 

contracts will drive customer acquisition costs up, resulting in higher prices. Again, the 

key is ensuring that consumers receive adequate disclosures at the time of contracting, so 

that the actual method of memorializing the consumer’s consent is ultimately irrelevant. 

Informed consumer consent is assured by the requirement of adequate disclosures, not 

through the imposition of archaic and unlawful written signature requirements. 

NEM also opposes the proposal to require consumers to return the signed contract 

provided to the customer after a telephonic solicitation, a customer’s inbound call in 

response to a Supplier’s direct mail piece, or a Supplier’s outbound call in response to a 

                                                                                                                                                                             
5
 D.C. Code Section 28-4906.  
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customer inquiry made about a direct mail piece.  This represents an unnecessary 

duplicative authorization.  If the customer has given its informed consent to the 

transaction via telephone and it is properly memorialized, then a valid contract has been 

formed.  There is no reason to require another redundant authorization be obtained from 

the customer.  This will inject customer confusion into the enrollment process and also 

prolong the enrollment process as the supplier must now wait for the return of the 

contract, at increased risk, to submit its enrollment to the utility.  There is no reason to 

eschew the valid technological means available for capturing and recording consumer 

consent in favor of an archaic, and duplicative, requirement that the consumer return a 

written contract.   

6- Supplier Submission of Enrollment Transaction 

In proposed Section 327.28, Section 327.22 and 327.25, the rules would require that an 

enrollment transaction cannot be submitted to the utility by the Supplier until after the 

supplier receives the customer’s executed contract, including when this is proposed to 

mean the customer’s return of a signed contract after a telephonic sale, an inbound call in 

response to direct mail or an outbound call resulting from a response to direct mail, and 

the expiration of the rescission period.  Unquestionably, a Supplier must have a valid 

switch authorization from the customer in its possession in order to submit an enrollment 

transaction.  However, as explained in Section 5 of these comments, Suppliers should not 

be required to obtain a duplicative, redundant authorization from a customer after a 

telephonic sale by requiring the return of signed written contract.  If the customer has 

given its informed consent to the transaction via telephone and it is properly 

memorialized, then a valid contract has been formed and that should be sufficient.  The 
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duplicative authorization requirement is onerous for suppliers to comply with and would 

subject them to significant increased risk. 

7- Rescission Notice 

The proposed language in Section 327.31 in conjunction with Sections 

327.23(c)(electronic solicitation), Sections 327.26(c) (home/personal solicitation), 

327.27(b)(3), (c)(3), (d)(1)(c) and (d)(2)(c) (direct mail solicitation), and Section 327.21 

(telephonic solicitation), would require a Supplier to provide customers with a rescission 

notice and instructions for how the notice can be filed.  NEM submits that the rescission 

period is a term and condition that is disclosed to the consumer and included in the 

contract itself.  It is unnecessarily duplicative and costly for the Supplier to have to also 

provide a second Rescission Notice setting forth the same information.  

8- Utility Effectuation of Customer Switching 

Proposed Section 327.41 would require a utility to effectuate a switch of a customer to a 

competitive supplier within three business days when the customer “applies” by internet 

or home/personal solicitation and within five business days when a customer “applies” by 

telephone, after receiving notice of an enrollment transaction from the competitive 

supplier.  It would also require a utility to effectuate a switch of a customer to standard 

offer service within three business days when the customer “applies” by internet or 

home/personal solicitation and within five business days when a customer “applies” by 

telephone, after receiving the customer’s request.   

The conditions of last winter served to highlight the importance of effectuating timely 

customer switching to the supplier of their choice.  The proposal to effectuate expedited 
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customer switching is in the public interest because it will allow consumers to exercise 

their choices in a timely fashion. It will also appropriately leverage utility smart metering 

capabilities.  

An accelerated switching process will positively enhance the consumer energy shopping 

experience in general. However, under the conditions that were experienced this winter, it 

will specifically aid consumers faced with increasing variable rates to switch to a 

different supplier (competitive or regulated) that can offer them a more desirable product 

on a more expeditious basis so they do not continue to incur charges at the higher rate. 

9- Written Notice of Contract Expiration/Termination and Pending Renewal of 

Evergreen Contracts 

Section 327.50 would modify existing regulatory language to explicitly require “written” 

notice to customers of a contract’s expiration or termination at least thirty five days prior.  

Similarly, Section 327.51 would modify existing regulatory language to explicitly require 

“written” notice to customers of the pending renewal of evergreen contracts at least forty 

five days prior to; as well as “written” notice of changes to material terms and conditions, 

including changes to the rate, with or before the 45 day written notice. 

NEM suggests that these proposed Sections be worded to permit suppliers to comply by 

providing these notices through other means as well, including via phone, email and 

others.  On its face, the written notice requirement is a costly burden to impose on the 

marketplace, particularly when the notices can be effectively communicated using other 

more cost-effective means.  In addition, the consumer itself may have already indicated 

to the supplier that it wishes to receive correspondence about the product it purchased by 

email or phone, and the supplier should be permitted to honor that consumer preference.  
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Finally, NEM is concerned that the requirement of written notices may run afoul of 

federal and District of Columbia electronic signature laws. 

Additionally, the proposal to require 45 days written notice of changes in rates for 

evergreen contracts is problematic with respect to evergreen contracts at a variable rate.  

NEM urges the Commission not to adopt a requirement for advance notice of price 

changes for variable-priced contracts. Requiring Suppliers to give advance notice of a 

price change for a variable price product, would in effect, cause the creation of something 

akin to a new two month product. This is because if the Supplier is required to provide 

advance notice of a variable price change, the Supplier must price in advance, which in 

turn requires more hedging. This then increases the costs and risks of providing the 

variable rate product. The monthly communication of the advance notice of price change 

would be costly for Suppliers as well. Requiring that consumers be provided with 

“insurance” of this type against variable rates, will ultimately increase the prices 

consumers end up paying. 

The appropriate solution is to ensure that consumers receive adequate disclosures about 

the nature of a variable rate product at the time of contracting.
6
  In general, if the contract 

for the variable priced product includes wording to the effect that it is a market-based 

product that is subject to change and not subject to a ceiling, that disclosure should be 

sufficient. 

 

                                                           
6
 See e.g. PAPUC Docket L-2014-2409385, Final-Omitted Rulemaking Order, dated April 3, 2014, at 

pages 21-22, declining to require advance notices of variable pricing changes, and finding that type of 

information is better included in the Supplier Contract Summary and through on-going supplier-customer 

communications. 
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10- Supplier Filing with Commission Regarding Changes in Rates, Charges and 

Services 

The language in existing Section 327.47 has been reworded in proposed Section 327.52 

regarding the existing requirement for suppliers to provide information to the 

Commission Secretary regarding changes to rates, charges and services at least 24 hours 

prior.  In current practice, this Section has been interpreted to mean the Supplier’s rate 

board filing, which is informational in nature.  NEM does not believe that it was the 

Commission’s intention - however, it is unclear - whether the addition of the duplicative 

phrase regarding submissions, “prior to making changes to its rates, charges, and 

services,” is intended to create any additional compliance requirement.  NEM requests 

clarification of the rationale and purpose of the wording change. 

11- Supplier Liability for Its Agents 

The proposed language in Section 327.59 would modify the existing language in Section 

327.54 so as to expressly include supplier liability for violations of the CBOR by its 

agents, in addition to direct supplier actions.  NEM’s National Marketing Standards of 

Conduct endorses a zero tolerance policy for any fraudulent, illegal, or unethical conduct 

of any Supplier’s employee or agent.  Likewise, if a Supplier in fact engages in fraud or 

other illegal conduct, the Supplier should be subject to Commission oversight actions.  

The Commission should clarify the distinction between conduct that is in the nature of 

innocent mistakes or other actions that result in little to no harm to the consumer versus 

actionable misconduct.  By instituting a reasonable, prudent and understandable system 

of corrective actions, restitution standards and/or penalties, the Commission will 
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encourage Suppliers to make good faith efforts to correct clerical errors, avoid technical 

infractions or innocent mistakes once a warning is received and deter misconduct. 

NEM also submits that there is an important operative factor related to Supplier 

accountability for a third party’s activities. This factor is the exclusivity or non-

exclusivity of a Supplier’s relationship with the third party.  In the event that an 

individual or entity exclusively represents one licensed supplier in any given utility 

service territory, then that licensed supplier should be responsible for the actions of such 

an individual or entity as its agent.  If an individual or entity owes a duty of loyalty to one 

licensed supplier in any given service territory such supplier has licensing and regulatory 

obligations and that individual or agent is clearly an agent of the supplier for both 

licensing and regulatory compliance purposes.  However, once an individual or entity 

represents multiple suppliers and/or represents multiple purchasers to arrange the 

purchase and/or sale of natural gas or electricity with more than one supplier, within any 

given utility service territory, than it is no longer an exclusive agent of a single supplier.  

NEM suggests the proposed regulation be clarified such that a Supplier should not be 

responsible for the actions of non-exclusive third parties, for instance a broker that 

approaches a customer in the capacity of representing either the consumer itself or 

multiple ESCOs. 

Conclusion 

NEM appreciates this opportunity to offer its comments on the proposed modifications to 

the Commission’s Consumer Bill of Rights regulations.  We look forward to a continued 

dialogue on these important issues to ensure that the consumers of the District of 
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Columbia are protected and well-served and to also ensure that Suppliers continue to 

have the ability to offer innovative products at the lowest cost and subject to 

appropriately tailored regulatory compliance obligations. 

Respectfully submitted, 

 

Craig G. Goodman, Esq. 

President 

National Energy Marketers Association  

3333 K Street, NW, Suite 110   

Washington, DC 20007    

Email: cgoodman@energymarketers.com  

Tel:  202-333-3288     

Fax:  202-333-3266 

  

Dated:  November 17, 2014.
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