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The National Energy Marketers Association (NEM)
1
 hereby submits comments on the 

Commission‟s Notice of Inquiry (NOI) on enhanced natural gas market transparency. 

Pursuant to its authority under Section 23 of the Natural Gas Act to facilitate price 

transparency in wholesale natural gas markets, the Commission is proposing to increase 

quarterly reporting requirements for certain natural gas transactions. FERC opines that 

the increased reporting would increase confidence in price indices and facilitate its ability 

to detect and deter manipulation. (NOI at para. 9).  Under Section 23, the Commission is 

directed to, “facilitate price transparency in markets for the sale or transportation of 

physical natural gas in interstate commerce, having due regard for the public interest, the 

integrity of those markets, fair competition, and the protection of consumers,” and to 

adopt rules that, “provide for the dissemination, on a timely basis, of information about 

the availability and prices of natural gas sold at wholesale and in interstate commerce.” 

However, Section 23 specifically exempts from disclosure information that, “would, if 

disclosed, be detrimental to the operation of an effective market or jeopardize system 

                                                 
1
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security.”  With respect to information disclosure, the Commission must additionally, 

“ensure that consumers and competitive markets are protected from the adverse effects of 

potential collusion or other anticompetitive behaviors that can be facilitated by untimely 

public disclosure of transaction-specific information.”  NEM strongly supports the 

Commission‟s goals of achieving market price transparency and deterring market 

manipulation.  In these comments, NEM agrees with the proposal to exempt purchasers, 

such as retail gas marketers, from the proposed reporting requirements for sales for resale 

in interstate commerce.  To the extent that retail gas marketers engage in transactions as 

sellers that would be reportable, they should be exempted from the reporting requirement 

because of the de minimis volume and ability of those sales to affect pricing; the 

significant compliance costs that retail gas marketers would bear; the competitively 

sensitive nature of the pricing information to retail gas marketers and the potential threat 

to system security posed by disclosure of the information. 

I.  The Proposed Reporting Requirement 

The Commission previously issued Order 704 under its Section 23 authority, which 

requires that natural gas market participants that buy or sell above 2.2 Bcf annually of 

wholesale natural gas for next day delivery or next month delivery are required to report 

annually through Form 552 their annual sales and purchase volumes, by product (i.e., gas 

for next day vs. next month delivery) and by transaction type (e.g., fixed and index 

priced), and whether the specific transaction was reported to natural gas index price 

publishers.  Only transactions that use an index, or that contribute to, or may contribute to 

the formation of a gas index are to be reported on Form 552. 
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The proposed reporting in the NOI is significantly more detailed than that required under 

Order 704 on Form 552.  Form 552 is currently collecting information about where gas 

volumes move.  The proposed reporting suggested in the NOI would increase the type 

and amount of data collected, and would include price data.  The Commission is 

specifically considering whether to require, 

all market participants engaged in sales of wholesale physical natural gas 

in interstate commerce to report quarterly to the Commission every natural 

gas transaction within the Commission‟s NGA jurisdiction that entails 

physical delivery for the next day (i.e., next day gas) or for the next month 

(i.e., next month gas) will improve natural gas market transparency. In 

particular, the Commission is considering requiring market participants to 

report the following data elements for all jurisdictional transactions that 

entail physical delivery for the next day (i.e., next day gas) or for the next 

month (i.e., next month gas), in a standardized, electronic format and on a 

quarterly basis: name, address, and contact information of the trading 

company, name and location of its holding company, product traded (i.e., 

next day-delivery natural gas and next month-delivery natural gas), trade 

execution method (i.e., exchange or off-exchange, and name of exchange 

or broker) and settlement type (e.g., fixed or index priced), volume (in 

MMBtu) of natural gas traded, location (hub), price, and date and time of 

the transaction, name of the counterparty, and the name(s) of the Index 

publisher(s) to which each transaction was reported.  (NOI at para. 12). 

The Commission is also considering whether to release the transactional information to 

the public on a quarterly basis, one month after it is reported to the Commission.  (NOI at 

para. 13).   

As explained in finer detail by the Commission, the relevant entities and transactions that 

would be subject to the proposed reporting requirement are,  

only natural gas sales within the Commission‟s NGA section 1(b) 

jurisdiction that entail physical delivery for the next day or next month.  

Under section 1(b) of the NGA, the Commission has jurisdiction to 

regulate the transportation and sale for resale of natural gas in interstate 

commerce and any natural gas company engaged in such transportation or 
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sale.  The Commission‟s jurisdiction, however, does not extend to „first 

sales,‟ . . . . Thus, the Commission is considering not requiring reporting 

of information relating to transactions that are outside of the 

Commission‟s NGA section 1(b) jurisdiction.  (NOI at para. 19).   

In other words, it would not be a bilateral reporting requirement.  Only the sellers to the 

transaction would be required to report.  And, only sales for resale in interstate commerce 

would be the subject transactions of the reporting. 

II.  Retail Gas Marketers. As Purchasers, Would Not Be Subject to the 

Proposed Reporting Requirement 

NEM‟s membership is comprised of a diverse group of energy industry participants, 

including wholesale and retail gas marketers.  The competitive retail gas market is a 

relatively new, nascent industry.  Retail gas marketers constitute a small sliver of the 

overall gas that flows on the system.  With respect to the subject transactions of the 

proposed reporting, sales for resale in interstate commerce, retail gas marketers would in 

large part only be participating as purchasers, not sellers, and therefore not be subject to 

the proposed reporting requirement.  By comparison, retail gas marketer sales consist of 

sales to direct residential, small commercial and large end use consumers in the retail 

marketplace (in competition with the local distribution utilities), which sales are subject 

to state PUC jurisdiction and are not FERC-jurisdictional and therefore would not be 

reportable.   

NEM believes this is the correct approach inasmuch as the overall volumes purchased by 

retail gas marketers are small relative to the overall size of the wholesale gas market, 

particularly since many retail markets are not yet open to retail gas competition.  Retail 

gas marketers are price takers in the wholesale gas marketplace.  Retail gas marketers use 
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hedging to mitigate the risk/provide fixed price products to small retail consumers.  For 

example, a marketer may buy wholesale gas now to serve retail consumers many months 

out into the future, and this information will not contribute to the quality of pricing data.  

In addition to which, retail gas marketers typically buy gas at index.  For the foregoing 

reasons, the proposed reporting requirement, if applied to retail gas marketers as 

purchasers in the wholesale gas marketplace, would not contribute to increased price 

transparency.  NEM agrees with the Commission‟s proposed approach of only requiring 

sellers, and not purchasers such as retail gas marketers, to report sales for resale in 

interstate commerce. 

III.  Retail Gas Marketer Cash Out Transactions Should Be Exempted from 

Reporting Under a De Minimis Volume Threshold 

A retail gas marketer may participate in the wholesale gas market as a seller in the limited 

situation that they engage in “cash out” or “book out” trades.  In other words, a retail gas 

marketer may engage in hedging to lock in fixed prices for the retail end use consumers it 

serves and have hedged too much and may need to sell into the wholesale market the 

amount of gas that was overhedged.  The hedges may be physical or financial.  These 

cash out transactions would constitute sales for resale in interstate commerce.  However, 

such sales are limited in the context of the overall wholesale gas market.  Retail gas 

marketer cash out transactions would comprise such a de minimis volume, both with 

respect to each entity and the market as a whole, that they should be exempted from the 

reporting requirement.   
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IV.  The Proposed Reporting Requirement Would Impose a Significant 

Compliance Burden on Retail Gas Marketers 

The Commission recognized that the proposed reporting requirement would constitute a 

significant burden to certain market participants.  (NOI at para. 20).  The burden of the 

reporting is multi-fold related to systems implementation costs as well as the relative 

market presence of the market participant and whether the transactions the market 

participant engages in affect wholesale pricing and price transparency to an extent that 

would justify imposing a reporting requirement. 

As previously discussed in these comments, retail gas marketers that are predominantly 

purchasers in the wholesale market and would not be subject to the reporting requirement 

except in the limited instance in which they engage in cash out transactions.  This 

minimal level of activity does not justify imposing significant systems implementation 

costs upon this nascent competitive retail industry.  While the current Form 552 is 

collecting information about where gas volumes move, the proposed reporting would 

increase the type and amount of data collected, and include price data.  Retail energy 

marketers would need new or modified computing systems to track and record all of the 

proposed data elements.  One example of the additional data to be collected is the time of 

the transaction.  Requiring the time of each transaction to be reported would require a 

time stamp, which may not be currently utilized.  Also, transactions are executed in a 

number of different ways – by phone, email, cell phone, IM – and recording mechanisms 

are not currently in place to capture this data.  Given these significant costs, combined 

with the relative position of retail gas marketers in the market as price takers the 

collection of the pricing data from whom would not advance the goal of increasing the 
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quality or transparency of pricing data, the burden of the reporting requirement is not 

justified and should not be imposed on retail gas marketers.  

V. A De Minimis Threshold of 200 Bcf Should Be Established for the Proposed 

Reporting Requirement   

The Commission requested comment as to whether it should establish a de minimis 

volume threshold under which market participants would not be required to report.  The 

Commission noted that reporting under Form 552 is subject to a de minimis threshold and 

applies to market participants that sold and purchased 2.2 Bcf or more of physical gas in 

the reporting year, and asks if a de minimis threshold should be established with respect 

to proposed reporting requirements in the NOI.  NEM strongly recommends that FERC 

establish a de minimis threshold for required reporting.  NEM recommends that FERC 

utilize a de minimis threshold of 200 Bcf in annual sales for the reporting requirement.  A 

200 Bcf threshold for reporting purposes would allow the Commission to analyze the 

quality of the data collected and whether or not it in fact facilitates price transparency.  

Moreover, the burden of complying with the reporting requirement would be 

compounded for small entities, such as retail gas marketers, that only engage in a limited 

amount of transactions that could be deemed reportable under the proposal.  Market 

transparency would also continue to be promoted with respect to retail gas marketers 

inasmuch as they would continue to have the responsibility to comply with the filing 

requirements of current Form 552. 
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VI. Retail Gas Marketers Should be Exempted from Reporting Pricing 

Information that is Competitively Sensitive and Could Potentially 

Threaten System Security 

In addition to the foregoing reasons for excluding retail gas marketers from the proposed 

reporting requirements, there are a number of additional bases upon which the 

Commission to exclude retail gas marketers from reporting this information.  In this 

regard, NEM notes that Section 23 of the Natural Gas Act exempts from disclosure 

information that, “if disclosed, [would] be detrimental to the operation of an effective 

market or jeopardize system security.”  The reporting of the pricing information from 

retail gas marketers should be exempted from disclosure pursuant to this provision.  Both 

because of the competitively sensitive nature of the pricing information and the impact 

that disclosure would have on retail gas marketers as well as potential threats to system 

security posed by its disclosure. 

First, the disclosure of the pricing information by retail gas marketers would reveal 

competitively sensitive information.  The data proposed to be collected by the 

Commission is considered trade secret by retail gas marketers.  This is particularly true 

with respect to reporting seasonal purchases.  If retail gas marketers were required to 

report the pricing information, their competitors would be able to determine their 

competitors cost structure as well as to see where others are sourcing their supply, where 

it is being delivered and who it is purchased from.  This will give competitors access to 

and would reveal confidential information about business strategy.  On this basis, NEM 

submits that retail gas marketer reporting would be “detrimental to the operation of an 

effective market.” 
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In addition, NEM is concerned that retail gas marketer disclosure of the pricing 

information would reveal information that would potentially threaten system security.  

The data proposed to be reported would reveal where volumes are located on the system, 

which is highly sensitive information.  NEM submits that the exemption from disclosure 

for information that would “jeopardize system security” should be applied to the 

information sought. 

Conclusion 

NEM appreciates the opportunity to submit comments on the Commission‟s proposed 

reporting requirements, the impacts to the nascent competitive retail gas industry, and the 

multiple bases upon which to exempt retail gas marketers from the reporting requirement.    

Respectfully submitted, 
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