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PROPOSED ORDER



By the Commission:



I.	INTRODUCTION



A.	Procedural History; Background



	On October 1, 2002, Central Illinois Public Service Company (“CIPS”) and Union Electric Company (“UE”) (or collectively known as “Ameren”) filed their petition for approval of tariff sheets implementing a revised Market Value Index methodology.  This matter was docketed as 02-0656.



On October 1, 2002, Commonwealth Edison Company filed its Ill. C. C. No. 4, 8th Revised Sheet No. 1.02, 2nd Revised Sheet No. 134, 2nd Revised Sheet No. 135, 2nd Revised Sheet No. 137, 2nd Revised Sheet No. 138.1, 4th Revised Sheet No. 151.1, 4th Revised Sheet No. 151.3, 4th Revised Sheet No. 151.4, 1st Revised Sheet No. 151.5, 1st Revised Sheet No. 151.6, 1st Revised Sheet No. 151.7, 1st Revised Sheet No. 151.8, 1st Revised Sheet No. 151.9, 4th Revised Sheet No. 151.12, 6th Revised Sheet No. 151.13, 5th Revised Sheet No. 151.14, 3rd Revised Sheet No. 159, and Original Sheet Nos. 221 through 224, hereinafter referred to as “Filed Rate Schedule Sheets” in which it proposes to revise Rider PPO (Power Purchase Option – Market Index), Rate CTC (Customer Transition Charge) and Rider ISS (Interim Supply Service), and to establish Rider CTC – MY (Customer Transition Charge – Multi-Year Experimental), to be effective November 15, 2002.  On October 16, 2002, the Commission entered a Suspension Order.  This matter was docketed as 02-0671.



	On October 1, 2002, Illinois Power Company filed its Ill. C. C. No. 31, 24th Revised Sheet No. 2 and Original Sheet Nos. 86.13 through 86.22, hereinafter referred to as “Filed Rate Schedule Sheets” in which it proposes to establish Rider MVI II, Market Value Index II, to be effective November 15, 2002.  On October 16, 2002, the Commission entered a Suspension Order.  This matter was docketed as 02-0672.



On November 7, 2002, these three matters were consolidated by order of the Administrative Law Judge.



On October 31, 2002, Illinois Power Company filed its Ill. C. C. No. 31, 25th Revised Sheet No. 2, 3rd Revised Sheet No. 86.6, 8th Revised Sheet Nos. 88.1 and 88.2, 7th Revised Sheet No. 88.3, 6th Revised Sheet No. 88.4, 8th Revised Sheet No. 88.5, 6th Revised Sheet No. 88.6, 7th Revised Sheet Nos. 88.7 and 88.8, 5th Revised Sheet No. 88.9, 4th Revised Sheet No. 88.10, 5th Revised Sheet No. 88.11, 2nd Revised Sheet Nos. 88.12 and 88.13, 5th Revised Sheet Nos. 95.1, 95.2 , 95.3, 95.4 and 95.5, 6th Revised Sheet No. 95.6, 5th Revised Sheet No. 95.7, 6th Revised Sheet Nos. 95.8 and 95.9, 5th Revised Sheet Nos. 95.10, 95.11, 95.12, 95.13 and 95.14, 2nd Revised Sheet No. 95.14.1, 5th Revised Sheet No. 95.21 and Original Sheet Nos. 95.21.1 and 95.21.2, hereinafter referred to as “Filed Rate Schedule Sheets” in which it proposes to revise Rider TC, Rider PPO and Rider MVI to be effective December 16, 2002.  On December 31, 2002, the Commission entered a Suspension Order.  This matter was docketed as 02-0834 and was consolidated with 02-0656, 02-0671, and 02�0672.



	Intervening petitions were filed by Air Products & Chemicals Company, Caterpillar Inc., Cargill, Inc., Granite City Steel Division of National Steel Corporation, Illinois Cement Company, Olin Corporation, PPG Industries, and U.S. Silica Company as the Illinois Industrial Energy Consumers ("IIEC"); Peoples Energy Services Corporation ("PE Services"), MidAmerican Energy Company, AmerenEnergy Marketing, Blackhawk Energy Services, L.L.C., Constellation NewEnergy, Inc., Central Illinois Light Company, Nicor Energy, L.L.C. ("Nicor") (also collectively know as the “RES Coalition”); Midwest Generation, LLC; Sieben Energy Associates (“Sieben”), People of the State of Illinois; Building Owners and Mangers Association of Chicago (“BOMA”); United States Department of Energy, (“DOE”); National Energy Marketers Association; Illinois Energy Consortium (“IEC”); Trizec Properties, Inc.  (“Trizec”).  All petitions for leave to intervene were granted, subject to other rulings in the proceeding.



On November 7, 2002, a prehearing conference was held at the Commission’s offices at Springfield, Illinois, and a telephone hookup was made available at the Commission’s offices in Chicago, Illinois.  Appearances were entered by ComEd, Ameren, IP; by the Commission Staff; the RES Coalition; IIEC; Midwest Generation; Trizec Properties; the People; MidAmerican; BOMA; PE Services; and Sieben.  On November 7, 2002, a procedural schedule was put in effect.



	Evidentiary hearings were held on January 15, 16, and 17, 2003.  At the hearings, direct, rebuttal and/or surrebuttal testimony was presented by a number of parties.  Witness sponsoring testimony included: Karl A. McDermott, National Economic Research Associates; Cheryl Beach P.E., FTI Consulting; William P. McNeil, ComEd, and Paul R. Crumrine, ComEd; Brian W. Blackburn, IP; Mark J. Peters, IP; Lisa A. Smith, IP; and Tamara L. Evey, IP; Robert J. Mill and Keith P. Hock, Ameren; Richard J. Zuraski and Eric P. Schlaf, Commission Staff; the panel testimony of Phillip R. O’Connor, PhD, Constellation NewEnergy, Inc. and Brent Gale, MidAmerican Energy Company; Marc L. Ulrich, Econ One Research, Inc.; the panel testimony of Mario Bohorquez, Constellation NewEnergy, Inc., Rodney Boyle, MidAmerican Energy Company, and Thomas Leigh, AmerenEnergy Marketing; and the panel testimony of Wayne Bollinger, PE Services, Keith Goerss, Central Illinois Light Company, and Richard S. Spilky, Constellation NewEnergy, Inc.; David Grace, IEC; Dr. Dale E. Swan, Exeter Associates, Inc.; Robert R. Stephens, Brubaker & Associates, Inc.; Guy Sharfman, Econ One Research, Inc. and  Roger W. Turner, GEV Corp.  At the conclusion of an January 17, 2003 hearing, the record was marked "Heard and Taken."



	Initial briefs were filed by the RES Coalition, ComEd, IP, Ameren, Staff, IIEC, IEC, BOMA, DOE, and Trizec.  Reply briefs were also filed by all parties except IEC, DOE, and Trizec.



	The Administrative Law Judge’s proposed order was served on the parties.



B.	Statutory Provisions



Section 16-112; Background



	In these consolidated proceedings, ComEd, IP and Ameren seek authority to revise their “market value” tariffs. These market value index tariffs would govern the methodology used by these companies for computing market values, and the resulting computations would replace the default determinations of market values produced each year by a Neutral Fact Finder ("NFF"), under Article IX and Section 16-112 of the Public Utilities Act ("Act").



	Section 16-112(a) states that:



The market value to be used in the calculation of transition charges as defined in Section 16-102 shall be determined in accordance with either (i) a tariff that has been filed by the electric utility with the Commission pursuant to Article IX of this Act and that provides for a determination of the market value for electric power and energy as a function of an exchange traded or other market traded index, options or futures contract or contracts applicable to the market in which the utility sells, and the customers in its service area buy, electric power and energy, or (ii) in the event no such tariff has been placed into effect for the electric utility, or in the event such tariff does not establish market values for each of the years specified in the neutral fact-finder process described in subsections (b) through (h) of this Section, a tariff incorporating the market values resulting from the neutral fact-finder process set forth in subsections (b) through (h) of this Section.

Section 16-112(k) states that:

In determining the market values to be used for the various customer classes in calculating transition charges as defined in Section 16-102 or for the power purchase options set forth in Section 16-110, an electric utility shall apply the market values that are determined as set forth in subsection (a) to the electric power and energy that would have been used to serve the delivery services customers’ electric power and energy requirements, based on the usage specified in Section 16-102 and taking into account the daily, monthly, annual and other relevant characteristics of the customers’ demands on the electric utility’s system.

	The Commission has the authority to propose modifications to a utility’s proposal.  Section 16-112(m) states that:



The Commission may approve or reject, or propose modifications to, any tariff providing for the determination of market value that has been proposed by an electric utility pursuant to subsection (a) of this Section, but shall not have the power to otherwise order the electric utility to implement a modified tariff or to place into effect any tariff for the determination of market value other than one incorporating the neutral fact-finder procedure set forth in this Section.  Provided, however, that if each electric utility serving at least 300,000 customers has placed into effect a tariff that provides for a determination of market value as a function of an exchange traded or other market traded index, options or futures contract or contracts, then the Commission can require any other electric utilities to file such a tariff, and can terminate the neutral fact-finder procedure for the periods covered by such tariffs.

The Commission may approve a market index tariff, but, in the absence of such a tariff, or if the utility rejects the proposed modifications, the default is to rely upon the NFF process for the derivation of the market values to be used in the calculation of transition charges.



Market values are also important after the mandatory transition period.  Sections 16-111 (i), 16-110(c) and 16-110(d) of the Act mention three other roles for the market values computed pursuant to Section 16-112.  These three sections state, in part:



In determining the justness and reasonableness of the electric power and energy component of an electric utility’s rates for tariffed services subsequent to the mandatory transition period and prior to the time that the provision of such electric power and energy is declared competitive, the Commission shall consider the extent to which the electric utility’s tariffed rates for such component for each customer class exceed the market value determined pursuant to Section 16-112, and, if the electric power and energy component of such tariffed rate exceeds the market value by more than 10% for any customer class, may establish such electric power and energy component at a rate equal to the market value plus 10%.



220 ILCS 5/16-111(i).



After the transition charge period applicable to a non-residential delivery services customer, and until the provision of electric power and energy is declared competitive for the customer group to which the customer belongs, a non-residential delivery services customer that paid any transition charges it was legally obligated to pay to an electric utility shall be permitted to purchase electric power and energy from the electric utility for contract periods of one year at a price or prices equal to the sum of (i) the market value determined for that customer’s class pursuant to Section 16-112 and (ii) to the extent it is not included in such market value, a fee to compensate the electric utility for the service of arranging the supply or purchase of such electric power and energy.

220 ILCS 5/16-110(c).



After the transition charge period applicable to a non-residential delivery services customer, and until the provision of electric power and energy is declared competitive for the customer group to which the customer belongs, a non-residential delivery services customer, other than a small commercial retail customer, that paid any transition charges it was legally obligated to pay to an electric utility shall be permitted to purchase electric power and energy from the electric utility for contract periods of one year at a price or prices equal to (A) the sum of (i) the electric utility’s actual cost of procuring such electric power and energy and (ii) a broker’s fee to compensate the electric utility for arranging the supply, or, if the utility so elects, (B) the market value of electric power or energy provided by the electric utility determined as set forth in the electric utility’s tariff for that customer’s class.



220 ILCS 5/16-110(d).



In addition, Section 16-103(c) states:



Notwithstanding any other provision of this Article, each electric utility shall continue offering to all residential customers and to all small commercial retail customers in its service area, as a tariffed service, bundled electric power and energy delivered to the customer’s premises consistent with the bundled utility service provided by the electric utility on the effective date of this amendatory Act of 1997.  For those components of the service which have been declared competitive, cost shall be the market based prices.  Market based prices as referred to herein shall mean, the electric power and energy, either (i) those prices for electric power and energy determined as provided in Section 16-112, or (ii) the electric utility’s cost of obtaining the electric power and energy at wholesale through a competitive bidding or other arms-length acquisition process.

220 ILCS 5/16-103(c).



	Other statutory sections relevant to this proceeding include Section 16-108(g) and Section 16-112(o):



The electric utility’s tariffs shall provide for the calculation of transition charges on a customer-specific basis for any retail customer whose average monthly maximum electrical demand on the electric utility’s system during the 6 months with the customer’s highest monthly maximum electrical demands equals or exceeds 3.0 megawatts for electric utilities having more than 1,000,000 customers, and for other electric utilities for any customer that has an average monthly maximum electrical demand on the electric utility’s system of one megawatt or more . . . .



220 ILCS 5/16-108(g).



An electric utility shall have no obligation to provide electric power or energy as a tariffed service for the electric power and energy requirements placed on delivery service by any customer that has entered into a contract pursuant to subsection (n) of this Section and has not purchased and exercised an option to revoke, during the term of the contract.



C.	History of the Market Value Process



By way of further background and context, as explained by Staff, Article XVI of the Act was enacted as part of the Electric Service Customer Choice and Rate Relief Law of 1997, which became effective in December of 1997.  That article required each electric utility in the State to file tariff sheets with the Commission that would enable retail customers located in an electric utility’s service area to receive electric power and energy from suppliers other than the electric utility.  Rather than purchase traditional utility services from the utility as a single "bundled" package, customers would be able to purchase "delivery services" from the utility on an unbundled basis and purchase the power output of generators from other third-parties, such as other utilities, power marketers or generating companies.



	These third-party entities, which are eligible to market power at retail in Illinois, have come to be known collectively as "retail electric suppliers" ("RESs").  This term includes, but is not limited to, Alternative Retail Electric Suppliers ("ARES") as that latter term is defined in the Act.  Through the restructuring described above, delivery services remain subject to regulation, while the business of supplying power at retail is potentially open to competition, as utilities and RESs compete for the business of consumers, subject to the requirements associated with the transition period.



	During the transition period utilities that have embedded costs of generation that are higher than what the market will bear are afforded opportunities to recover what might otherwise have been "stranded" costs through a non-bypassable "customer transition charge" ("CTC").  The CTC, which is more precisely defined in Section 16-102 of the Act, is as follows:



CTC = BR - DSR - MV - mf ,     where

BR is the customer’s or customer class’ average bundled rate;

DSR is the customer’s or customer class’ average delivery services rate;

MV is the market value (as adjusted for the load characteristics for the customer or customer class); and

mf is a "mitigation factor" applicable to the customer or customer class.



	Therefore, MV is one of the components in the basic formula for computing the CTC.  The CTC, if positive, is then applied to the electricity usage of customers that switch from bundled service to delivery service, whether the customer receives power and energy from a RES or on an unbundled basis from the utility through the so-called Power Purchase Option ("PPO").



	The PPO is, in essence, a bundled service that a utility is required by the Act to offer to non-residential customers if the utility chooses to impose a CTC.  However, while the utility, under the PPO, continues to provide traditional utility services as a single bundled package, the utility's PPO charges are unbundled into (a) a PPO administrative fee component, (b) a delivery services component, (c) a CTC component, and (d) a power and energy component.  The charge(s) for the power and energy component are to be based on the same market values used in the computation of the CTC.  There is a tendency for the MVs that PPO customers see as a positive charge to be offset by the MVs that PPO customers (and other delivery services customers) receive back as a credit in the CTC calculation.  Similarly, the delivery services customer who takes service from a RES pays a delivery services component, a CTC component, and a power and energy component that could be greater or less than the power and energy component (MV) reflected in the CTC.



	The primary significance of MV to the transition to competition is as follows: while an overestimated MV can undermine the utility's opportunity to recover sunk costs incurred during the era of traditional regulation, an underestimated MV can undermine the development of a competitive retail market for power and energy during the transition period.  Underestimating the MV that is used in the CTC will raise transition charges and reduce the extent to which RESs can create savings opportunities for potential delivery services customers.



In 1999 and 2000, the market value was determined by a Neutral Fact Finder (“NFF”).  Under this process the NFF reviewed summaries of certain contracts for the sale of electricity between various market participants, and then estimated the underlying value of electric power and energy for a future twelve-month period.  ComEd first proposed the original version of the MVI methodology used today in March 2000 following workshops with many interested parties, including members of the RES Coalition.  The Commission approved the use of that methodology on an interim basis for the summer of 2000.  Following extensive hearings, including hearings that followed the grant of a motion to reopen which allowed the RESs to introduce additional evidence, the Commission again approved use of the MVI methodology, with some modifications set forth in its final order, and authorized the ComEd, IP, and Ameren to place their current tariffs into effect through May of 2004.



The final Commission Order approving the MVI methodology expressly recognized the prospect of further review and refinement and provided for re-examination of the process.  The Commission directed the parties to discuss certain issues further in workshops that were held over the summer of 2002.  These workshops led to the proposals made by ComEd, IP, and Ameren that are at issue in this proceeding.  The Commission also provided for this proceeding so that an interim evaluation of the MVI methodology could be made prior to the summer of 2004.



II.	Proposed Adjustments or Revisions to Utilities' Proposals



A.	Energy Imbalances Adjustment



1.	RES Coalition



The RES Coalition asserts that when supplying its customers with electric power and energy, a cost associated with managing the risk that the RES will incur energy imbalance charges.  Utilities impose energy imbalance charges when the “load” (or amount of energy) that a RES delivers to the utility does not equal the load that the RES’s customers use for a given hour.  As a result, the cost exposure to the energy imbalance charge is dependent upon how accurately customers’ load can be predicted and upon how conditions have changed from the time when the supply to meet projected load was purchased.



The RES Coalition states that when customers leave the utility’s system and are served by a RES, the utility is relieved of the cost of managing the customers’ unpredictable load and that cost is borne by the RES.  However, the Utilities’ MVI models do not reflect the costs that are incurred as a result of managing energy supply to meet customers’ inherently unpredictable energy requirements.



The RES Coalition argues that an adjustment to the MVI methodology is necessary to reflect the costs associated with managing energy imbalance risk.  These costs are (1) incurred by ComEd unless the customer takes service from a RES; and (2) incurred by RESs to supply retail customers in ComEd’s service territory.  The RES Coalition believes that the failure to include these costs is one reason that the MVECs have consistently and systematically been undervalued.



The RES Coalition notes that a customer’s expected usage is projected out into the future. Such projections are based on historical load information and then modeled, primarily using weather relationships and monthly consumption patterns.  Each RES then makes hourly energy purchases to meet its customers’ expected requirements.  The hourly energy purchase may occur months before the customer actually uses the energy.



Energy is then delivered to ComEd by the hour and is measured by the hour.  When weather conditions change, most customers’ usage patterns tend to go in the same direction, so there is a net directional change.  The actual energy usage by the customer is not known until ComEd reads the customer’s meter; there typically are 30 days between meter reads.  Shortly following the end of each calendar month, ComEd reviews the deliveries for each hour and determines whether there was an imbalance each hour.



The RES Coalition contends that the differences between energy usage and energy deliveries are done in the aggregate, such that for each RES all of the individual customers’ energy usage is totaled together for each hour and compared to energy deliveries for each hour.  Hourly actual usage is trued-up against hourly actual deliveries, and if they do not match, ComEd imposes an energy imbalance charge based on its OATT.  Excess energy delivered by the RES is credited by ComEd at this energy imbalance charge rate and incremental energy requirements are purchased by the RES from ComEd at this rate.



The RES Coalition states that in an apparent attempt to further confuse the issue, ComEd suggested that “energy imbalance charges” are “delivery services” charges that should not be included in the MVI calculation.  However, according to the RES Coalition that while energy imbalance charges and credits are passed through via the utility’s transmission charges, the cost of managing generation supply to avoid incurring energy imbalance charges is a supply cost that should be reflected in the MVI methodology:  The RES Coalition argues that ComEd’s delivery services rates merely provide the mechanism for ComEd to recover imbalance charges from RESs.  The use of those tariffs to collect imbalance charges does not lead to the conclusion that the costs incurred to manage imbalance risk should be excluded from the MVI methodology.  The RES Coalition further argues that the adjustment to the MVI models that is necessary is not intended to reflect the actual imbalance charges themselves; rather, the adjustment is necessary to reflect the cost of managing the imbalance risk that is shifted from the utility to the RES when a RES supplies a customer.  Thus, according to the RES Coalition, despite the fact that imbalance charges are a charge imposed by the transmission provider, the costs of managing supply to avoid imbalances nevertheless are generation costs which should be reflected in the MVI methodology.



The RES Coalition states that it presented expert testimony detailing the way in which the MVI methodology should be modified to capture the cost associated with managing energy imbalance risk.  The RES Coalition explains that the cost of following a customer’s load could be modeled quarterly by using a set methodology based upon ComEd’s hourly energy imbalance charge, the forecast of a customer’s usage and assuming that the cost of the RESs energy supply is equal to the PPO rate.



The RES Coalition asserts that the cost could be modeled either by using the 0�25 kW customer class as a proxy for all of the customer classes or by using ComEd’s actual data for each individual class.   The RES Coalition’s analysis used information provided by ComEd for such customer class for the June, July, and August 2001 time period.  Because the customers in this class usually do not have hourly interval meters, the hourly energy imbalance for this customer class is determined by an algorithm furnished by ComEd.  Using ComEd’s algorithm to forecast usage for the customer class, adjusting the actual usage for weather, and applying the PPO rate as the cost of supply, the net cost of the energy imbalance charge was calculated to be $3.95/MWh.



The RES Coalition further recommends the magnitude of the resulting energy charge would be determined for each quarter of the year.  Quarterly periods are appropriate because ComEd revises the algorithm weather parameters each quarter.  The quarterly rates would be averaged to determine the adder to cover for the cost of managing energy imbalance risk.



The RES Coalition requests that the Commission direct ComEd to adjust its MVI methodology to account for the costs associated with managing energy imbalance risks.



2.	ComEd



ComEd argues that there are several reasons why the Commission should again reject a proposed adjustment to the MVI methodology for energy imbalance.  First, ComEd notes that the risk related to incurring imbalance costs already is reflected in the MVI through the use of real-time prices and actual hourly loads to determine the fixed MVI values.  ComEd asserts that the proposed adjustment would double-count costs already accounted for in the current methodology.  Second, ComEd argues that imbalance is a delivery service.  Thus, according to ComEd, additional costs/credits associated with the energy imbalance service itself are reflected in delivery service rates (and related CTC credits), rather than as a component of the market value.      ComEd continues stating that utilities do not gain additional value from “imbalance” when electric power and energy are freed-up.  ComEd concludes that  it is important to note that the effect of imbalance is not always a cost.  ComEd asserts that RESs can obtain savings through energy imbalance credits.  According to ComEd it is very likely that imbalance effects would have resulted in lower, not higher, MVEC values last year if MVEC values were allowed to vary to reflect potential energy imbalance.  This is because for 6,379 hours out of 8,760 hours over the last year, imbalance energy was actually lower cost than the PPO energy price.



Moreover, according to ComEd, the RES Coalition failed to acknowledge the fact that the risk of incurring an energy imbalance charge is a risk that can be managed through prudent forecasting and scheduling.  They also failed to accurately portray how energy imbalance charges actually apply in ComEd’s service area to retail loads.  In summary, although the RES Coalition claimed that its proposed adjustment to the MVI methodology reflected the cost of “managing the risk of incurring imbalance charges,” it attempted to quantify this risk by using the worst possible example of the exposure that would exist if the RESs do not manage the risk at all.  ComEd argues that the Commission should not accept this effort to remove the responsibility for prudent scheduling practices from the RESs and shift it to the utility, which has no means of managing the risk.  RESs should be encouraged to operate efficiently, and not be insulated from their own failure to prudently manage risk.



3.	Staff



	Staff does not agree with all of ComEd’s arguments.  In general, the OATT energy imbalance tariff is designed to deter imbalances.  As such, it poses the risk of additional costs for RESs and/or their customers.  Nevertheless, the Commission has previously ruled that energy imbalance costs are a delivery services cost.  Staff argues that a credit for energy imbalance costs should already be included in the CTC, and that it should not also be included in the market value credit.



4.	Conclusion



	The Commission has ruled in the past that energy imbalance costs are a delivery service cost.  The Commission finds nothing presented in this docket that would change the prior ruling.



B.	Capacity Backed Adjustment



1.	RES Coalition



The RES Coalition asserts that another cost that RESs incur in supplying customers in the Ameren service area is associated with the requirement of those utilities that RESs procure “generation capacity,” the megawatts of electric power that can be physically delivered by an electric generating unit or system of units.  Ameren requires generation capacity with planning reserves in order to reserve network transmission in its respective service territory.  RESs currently are not required to obtain generation capacity to serve retail customers in the ComEd service territory, but this will likely change once ComEd joins the PJM Regional Transmission Operator (“RTO”).  Additionally, despite ComEd’s current business practice, the cost of acquiring generation capacity is a generally recognized cost to serve retail load and is a cost the incumbent utility does not have when RESs serve customers.



The RES Coalition argues that it is necessary for Ameren to revise its MVI formula to more accurately reflect the market price for capacity in each respective service area.  However, the RES Coalition notes that revisions to the Ameren MVI methodology might not be necessary at this time due to conditions imposed upon Ameren by the Commission in the Ameren – CILCO merger proceeding.  In the Ameren – CILCO merger proceeding, Ameren is committed to suspension of the collection of CTCs through May 2005.  The RES Coalition anticipates that Ameren will not impose any transition charges going forward and, therefore, will not offer a PPO.  In the event that Ameren elects to reinstate the collection of CTCs after May 2005, amendments now might better ensure the calculation of MVECs and TCs are more accurate. 



The RES Coalition recommends that since Ameren is operating in Illinois as an integrated distribution company (“IDC”) and cannot market capacity or energy, Ameren should act as an independent facilitator of capacity auctions for serving retail load in its service area prior to MISO’s implementation.  The RES Coalition suggests that for each period that Ameren calculates the market value, the company should also be required to conduct a capacity auction in which prospective buyers/sellers submit bids or offers indicating the amounts (MW) and prices ($/MW) at which they are willing to transact for capacity to serve retail load in the Ameren service area.  Then, Ameren would post the results to allow buyers and sellers to complete bilateral agreements as appropriate.  Ameren would use the bid/offer data to establish a generation capacity value that would be added to the MVECs for the applicable MVI period.  However, as discussed above, if Ameren does offer a PPO, the RES Coalition recommends that the Commission adopt Ameren’s tariff-based methodology for inclusion of the value of generation capacity in its MVI methodology.  The RES Coalition supports the proposal of Ameren to establish the generation capacity value through a tariff-based methodology that will rely upon values contained in the OATT administered by the Midwest Independent System Operator (“MISO”).



2.	Ameren



	Ameren proposes inclusion of what has been termed a “capacity backed adjustment” for the value of “regulatory capacity” not reflected in, and incremental to, the indexed energy products that serve as the basis of the market value calculation under Rider MVI.



	The Rider MVI calculation begins with Into Cinergy values.  The Into Cinergy prices posted in Megawatt Daily are described as “financially firm” under “Methodology”.  The products traded on the Intercontinental Exchange (“ICE”) are financially firm as well.



	Ameren avers that all parties appear to agree that financially firm transactions do not satisfy reliability council capacity obligations.  Regulatory capacity is a separate product from a financially firm energy sale.  Ameren continues stating that capacity allows the buyer to designate a specific unit or group of units as the source of its energy for a sale, whereas a financially firm sale provides a buyer a price guarantee on the energy delivered to it.



	Ameren claims that because regulatory capacity and financially firm contracts are separate products, and because financially firm products are not recognized by MAIN as having any valid capacity component, it follows that an electric utility can recognize two separate revenue streams when a customer switches to delivery services.  First, according to Ameren, the electric utility can market a financially firm product, of the type reported in the Into Cinergy index and traded on ICE.  Second, the electric utility can market regulatory capacity, which has value to suppliers who seek to serve load with financially firm products, but who cannot satisfy reliability council guidelines with those products. 



	Ameren notes that IIEC has suggested that recognizing separate revenue streams would constitute double counting because “some” capacity value is reflected in the financially firm prices.  Ameren points out that IIEC did not identify this purportedly double counted component.  Ameren further notes that IIEC surmised that it is there because prices for financially firm products are higher during peak periods.  Ameren asserts that the product affords no specific right to capacity -- only to a price.  The price for such a price guarantee can (and ought to) rise at peak because the cost of meeting the supply obligation is higher at peak.



	Ameren notes that while regulatory capacity is clearly a distinct product, the market for this product is extremely thin.  Ameren further notes that most transactions are executed bilaterally, without the use of an exchange.  Ameren affirms that it offered several options initially for calculating the value of freed up capacity.  In light of the comments of the other parties, Ameren ultimately decided to base the Capacity Charge on the $205.15/MW-day rate from Ameren’s OATT Schedule-4A.



	Ameren states that the rate will be applied to the load shape for each individual customer class applied on a daily basis only during the summer months, as defined in Rider MVI.  Ameren further states that the application of this charge only during the summer months is consistent both with Ameren’s experience in the Illinois market, which is that regulatory capacity has very little value during the winter months, and with the assumptions and methodology that were used to calculate the value.  Ameren notes that the value of $205.15/MW-day is based on a portfolio of Ameren owned (at the time of the calculation) generation.  Ameren further states that a weighting was assigned to the embedded fixed costs of each generating unit based on the probability that the unit would be operating and available to provide imbalance service at the time that the imbalance service was requested.  According to Ameren, base load plants were assigned very low probabilities because they are normally used to supply native load.  A further assumption was made that the service would not be requested in times of low system demand or low market prices because suppliers would prefer to supply their own capacity (and not under-schedule) during those times.  The value was calculated assuming that the service would only be purchased during times of high system demand and high prices. 



	Based on the sample calculations that Ameren performed, the addition of this component will result in an increase in the Market Value rates of $2.80/MWh to $4.20/MWh depending on the customer class.  Ameren states that based on the load shapes that were used in these sample calculations, these results are equivalent to annual capacity values of $13,500/MW-year to $16,500/MW-year.



	Ameren argues that its proposed capacity value has several advantages, including, significantly, that it is a tariff-based value.  Ameren notes that it prefers to use a tariff-based value for several reasons:  Ameren argues that a tariff-based value is transparent; all market participants, not just the ones who are participating in this proceeding, can understand where the value comes from and to some extent how it was derived; and tariff based prices are typically adjusted over time as circumstances change.



3.	Staff



Staff notes that Ameren proposes to add a new factor, “$CAP,” in the equations for MVs.  It would be multiplied by the class’ peak hour consumption for the year and divided by annual consumption.  Staff further notes that in its initial filing and testimony, Ameren did not give a specific value or formula for the $CAP.  In rebuttal testimony, Ameren proposed a charge of $205.15 per MW-day (from Ameren’s OATT Schedule 4A), further stating that:



In contrast to the currently proposed tariff filing, the rate will be applied on a daily basis only during the summer months.  The summer months are defined in Rider MVI.  The application of this charge only during the summer months is consistent with both Ameren’s experience in the Illinois market and with the assumptions and methodology that were used to calculate the value.



	Staff states that it does not support Ameren’s proposal, noting that “If Ameren’s petition to suspend Riders CTC and PPO is ultimately approved, these additional charges will not benefit Ameren’s delivery services customers over at least the next two annual Applicable Period As.”  Furthermore, Staff found no justification for including an additional capacity charge component to Ameren’s MV.  Staff argues that Ameren has not shown that the current capacity charge component is deficient.  Thus, Ameren has not shown how the additional capacity charge component is just and reasonable.



	For the above reasons, Staff recommends that the Commission reject Ameren’s proposed additional capacity charge adder.



4.	IIEC



IIEC asserts that the Commission should not approve the changes being proposed for the Ameren MVI at this time.  Notwithstanding the sound reasoning for not modifying the Ameren MVI, IIEC maintains there has been no credible argument offered to incorporate a new capacity backed adjustment as Ameren suggests.



	IIEC notes that in its original filing, Ameren offered two proposals for establishing the value of the Ameren capacity adder.  IIEC further notes that Ameren considered the use of a negotiated value, such as the one presented during the MVI workshops this past summer.  The other approach initially considered by Ameren was based on Ameren’s open access transmission tariff (OATT).  In its rebuttal case, Ameren selects the value of $215.15 per MW-day from Schedule 4A of its OATT, as its capacity adder.  IIEC argues that only two reasons were given for selecting this value; the tariff-based value is transparent and all parties will know of its derivation; and tariffed-based prices can adjust over time as market conditions change and, therefore, changes in market conditions would be a justifiable basis for making adjustments to the MVI formula.



	IIEC argues that because a particular value is included in a tariff, and that value may change as market conditions change, is not intrinsic support for inclusion of a capacity adder as part of the market value for power and energy.  The two reasons given by Ameren for its inclusion have nothing to do with whether this is an actual cost borne by RESs, in selling power and energy, that is not already reflected in the underlying MVI prices.



	IIEC asserts that Ameren did not offer any detailed explanation of the justification for this capacity adder.  IIEC notes that Ameren does suggest that because the adder comes from Schedule 4A, which is intended to cover the costs and expenses associated with retail energy imbalance, it somehow reflects a capacity value or charge.  Ameren Ex. 3.0 at 5-6.  According to IIEC, Ameren must mean that as retail customers are out of balance with their scheduled loads, and Ameren as control area operator is forced to increase or decrease its generation capacity in accord with these changing retail loads, Ameren incurs a cost recovered in the context of retail energy imbalance charges.  However, IIEC states that Ameren’s proposed adder does not address whether the underlying exchange traded products have an intrinsic value related to generating capacity already captured in the MVI process.  On this basis alone, IIEC urges that the Ameren proposal be rejected.



	Another reason for rejecting the Ameren capacity backed adder proposal, according to IIEC, is because of the resultant double counting.  IIEC notes that Ameren stated the rate will be applied on a daily basis only during the summer months, because the service would only be purchased during times of high system demand and high prices.



IIEC notes that Ameren agreed there was a direct correlation between the price of power and the amount of available capacity, and this was true for those products purchased on the various exchanges.  According to IIEC, even though the products do not have a separate component for capacity, the movement in the energy price substantiates the presence of a capacity component in the price of the product.  Therefore, IIEC believes that for Ameren to argue an additional capacity adder is needed, is inconsistent with the undeniable fact the energy only price includes a capacity value.



	Finally, IIEC notes the Commission already approved a MVI component based on Schedule 4A of Ameren’s OATT for planning reserves. (Order on Reopening at 168-169) A second application has not been justified.



	In summary, IIEC argues that Ameren, like IP, has not offered any credible support for its capacity adder.  IIEC urges that the Commission reject these efforts to artificially inflate the MVI.



5.	Conclusion



	The Commission finds that Ameren’s use of a capacity value to the MVI calculation to be reasonable.  The Commission agrees with the use of a tariff-based value as this will allow participants to view and understand the value.  The Commission proposes Ameren base the Capacity Charge on the $205.15/MW-day rate from Ameren’s OATT Schedule-4A.



C.	Inclusion of "Placeholder" for Potential RTO-Imposed Costs or Market Changes (e.g. Capacity adjustment)



1.	RES Coalition



The RES Coalition states that RESs currently are required to obtain generation capacity to serve retail customers in the Ameren and Illinois Power service territories but not in the ComEd service territory.  ComEd’s requirements likely will change when it joins the PJM RTO.  ComEd anticipates that it will become part of PJM in February 2003 and that PJM will be operational by the beginning of 2004.  However, according to the RES Coalition, the proposed rules, features, and costs of the PJM market are not yet known and may differ from those currently in place in ComEd’s service territory.



The RES Coalition argues that it will be necessary to recognize the cost of generation capacity in ComEd’s MVI tariffs once ComEd becomes fully operational under the PJM RTO because these generation capacity costs will be included in the cost of supplying retail load.  The RES Coalition asserts that once ComEd’s membership in the PJM RTO commences, ComEd’s current OATT policy will terminate and the PJM capacity requirements for all load-serving entities will take effect for RESs in the ComEd service territory.



The RES Coalition asserts that the utilities have not adequately addressed how future PJM/MISO capacity requirements will be incorporated into their MVI models as a result of transferring control of their transmission systems to either PJM or MISO.  ComEd acknowledged the potential for such necessary changes.  The RES Coalition notes that PJM and MISO policies require load-serving entities, both RES and utilities, to provide capacity.  PJM capacity policies likely will be implemented during the middle of the first Period A MVI proposed in ComEd’s current filing.  According to the RES Coalition it is appropriate at this time is for the Commission to direct the utilities to include a placeholder in their MVI tariffs for PJM/MISO changes that impact the capacity value in the Utilities’ MVI filings.



Additionally, the RES Coalition requests that the placeholder in the MVI tariffs should require the utilities to make a filing with the ICC amending the appropriate MVI, CTC, and PPO tariffs to properly account for all market changes resulting from the imposition of PJM/MISO policies shortly after PJM or MISO finalizes its market rules and the Utilities are fully functioning in the RTO.



The RES Coalition recommends this solution to this issue, recognizing it is difficult to fully assess the effect on each utility and the costs imposed when the utilities join a fully operational RTO.  However, the record indicates that there is the potential for the following market changes:



Transmission rates may change;

PJM may impose a capacity requirement on Load Serving Entities; 

Character of Firm Transmission Service would change within PJM and MISO;

Potential transmission congestion charges may require new hedging strategies and products not currently in existence;

Financial transmission rights may affect the ultimate cost of serving retail load; 

The ComEd Hub may cease to exist; 

MISO may impose different capacity requirements than Ameren and IP currently have;

Firm Liquidated Damages (“LD”) Seller’s Choice contracts would no longer be useful to serve retail load if they no longer hedge delivery risk adequately;

Forward price quotes based on Firm LD contracts delivered into the Cinergy service territory may not be adequate proxies for power prices delivered into the ComEd, IP, and Ameren service territories; and

Imbalance settlements would most likely be changed.



The RES Coalition notes that there may be other potential costs, such as changes in transmission rates that need to be incorporated into ComEd’s Rider TS because Rider TS, along with the MVI, determines the value of each RCDS customer’s CTC.  The RES Coalition argues that it is important to properly account for all costs associated with ComEd joining PJM because these costs have the potential to affect the value of CTCs imposed on RCDS customers.



The RES Coalition requests that the Commission require the utilities to incorporate a “placeholder” into their MVI tariffs requiring the utilities to make a filing with the Commission amending all of their tariffs, once RTO market rules are finalized to properly account for all market changes resulting from the RTO implementation.



2.	ComEd



ComEd states that to the extent this proposal seeks to use an actual number as a placeholder, it must be rejected.  However, ComEd notes that if the RES Coalition intended only the placement of a statement in the filing noting that this issue will be further reviewed if the open access transmission rules change in the future due to the implementation of an RTO, then ComEd does not object to the inclusion of such a statement.  ComEd notes, however, that no such statement is needed with respect to changes in transmission rates: the mechanism for properly crediting for changed transmission rates is already provided for in ComEd’s Rate TS, which was approved by the Commission last year.



3.	Staff



	In Staff’s opinion, a “placeholder” in the tariff may not be particularly useful.  However, it would be appropriate for the Commission to instruct the utilities to file revisions to their MV and/or CTC tariffs whenever there are relevant and material changes in the underlying markets.



4.	Ameren



	Ameren believes that its proposal of a capacity-backed adjustment already captures all known, generation-related RTO-imposed costs.  Ameren states that this issue centers on the fact that ComEd, unlike the Ameren Companies, IP and the PJM West RTO that ComEd is joining, does not require regulatory capacity in addition to financially firm contracts.  It is anticipated that regulatory capacity may be required when ComEd is fully integrated into PJM West.  No such change will occur with respect to Ameren, which already require regulatory capacity.  Accordingly, no “place holder” is required.



5.	IIEC



IIEC notes that the RES Coalition witnesses argue for a placeholder for future capacity requirements associated with anticipated PJM/MISO requirements they believe will a result in some sort of capacity obligation.  IIEC believes that the recommendation relates to some future, incremental capacity issue; it does not relate directly to the question of whether the underlying market prices currently reflect any intrinsic capacity value.



6.	Conclusion



	In the instant proceeding, the utilities have not adequately addressed how future PJM/MISO capacity requirements will be incorporated into their MVI models as a result of transferring control of their transmission systems to either PJM or MISO.  Significantly, ComEd acknowledged the potential for such necessary changes.  PJM and MISO policies require load-serving entities, both RES and utilities, to provide capacity.  The record indicates that PJM capacity policies likely will be implemented during the middle of the first Period A MVI proposed in ComEd’s current filing.  Similarly, it is likely that at some point during the transition period, IP and Ameren will join the MISO.  Therefore, the appropriate step at this time is to direct the utilities to include a placeholder in their MVI tariffs for PJM/MISO changes that impact the capacity value in the utilities’ MVI filings.



D.	Odd Lot Adjustment



1.	RES Coalition



The RES Coalition argues that MVI models fail to properly capture the fact that there is a difference in the shape of retail load versus a wholesale block shape.  The RES Coalition states that RESs have to schedule based upon the anticipated load shape of their retail customers and when a RES subtracts off the wholesale block shapes from the retail load shape, the RES is left with trying to acquire what the RES Coalition has termed “odd lot” schedules.



The RES Coalition argues that there is a cost premium associated with acquiring these “odd lot” schedules that should be included in the MVI calculation.  The RES Coalition notes that historically, a variable schedule for “odd lots” has an average premium above a block schedule of 20% for the on-peak period and 30% for the off-peak period (as defined by NERC).  The RES Coalition further argues that approximately 5-10% of CILCO’s load fell into the variable “odd lot” category and believes that as a result, an upward adjustment to the current MVECs by approximately $.55/MWh would be appropriate.



	The RES Coalition requests that the Commission direct the utilities to make an upward adjustment to their MVI models to account for the costs of acquiring “odd lots.”



2.	ComEd



ComEd asserts that the RES Coalition and BOMA propose that the MVI methodology be adjusted based on a theory that RESs must acquire “odd lots” to serve retail customers and cannot simply buy “blocks” of wholesale power.  ComEd argues that the RES Coalition’s proposed adjustment was illustrated with hypothetical charts, and the supposed quantification of the proposed adjustment was based on a single out-of-market bid, received by a single RES.  Moreover, ComEd notes that bid was not accepted by the RES.  ComEd further argues that there is simply no evidence that in general the members of the RES Coalition, now or previously, in fact pursue an “odd lot” purchasing strategy for the retail loads that they serve.  Nor is there any evidence that even if they were to do so, that they in fact incur a premium for such odd lots.  ComEd urges the Commission to reject this proposal.



	ComEd further argues that even if one assumes that odd lot premiums exist in the market, and further, assume that odd lots trade at unfavorable terms, this does not necessarily justify incorporating a premium into the MVI methodology.  ComEd asserts that the associated cost impact of odd lot premiums could be minimized by prudently aggregating load.



3.	Staff



Staff notes that the RES Coalition and BOMA assert that there is a difference in the shape of retail load versus a wholesale block shape, and that the necessity to acquire power in “odd lots” imposes costs on RESs that are not accounted for under the current MV methodologies employed by the utilities.



	Staff further notes that ComEd believes that there is no evidence to support the existence of 20% and 30% premiums for odd-lot purchases and that ComEd argues that the higher cost of serving odd lots is already included in the Company’s hourly price-shaping/load-weighting methodologies, which “disaggregate the customer’s annual usage into 8,760 ‘odd lots’ and apply the real time price shape against the cost of each ‘odd lot.’”  Staff disagrees with ComEd’s comparison noting that since the table compares (a) the cost computed for each of the ComEd classes (with both load-weighting and price-shaping) to (b) the cost of a flat load over 8760 (with no load-weighting and no price-shaping).  A better comparison would have been between (a) the load-weighted and price-shaped cost and (b) the load-weighted but not price-shaped cost.



	Staff argues that it is inclined to accept the proposal by the RES Coalition for an odd lot premium.  Staff recommends that the Commission accept its computed value of $0.55 per MWh for this adjustment.



4.	Conclusion



	The Commission finds that an odd lot cost does exist and proposes that both the Ameren and ComEd MVI tariffs be adjusted upward by $0.55 per MWh.



E.	Customer Churn Adjustment



1.	RES Coalition



	The RES Coalition argues that the ComEd MVI methodology is flawed and does not capture the true market value of supplying electric power and energy at the retail level.  The RES Coalition further argues that it has presented additional evidence that there may be other factors embedded into retail contracts including the risk associated with customers exiting their contracts early (“customer churn”).  According to the RES Coalition the risk associated with customer churn is not reflected in the RES contract prices.  The RES Coalition argues that ComEd does not face similar risks from customer churn since ComEd’s tariff requires a customer to remain on PPO until the following May billing period.  Accordingly, the RES Coalition requests that the Commission recognize that customer churn costs are incurred in serving retail customers.



2.	ComEd



ComEd argues that the concept of and the costs associated with “customer churn”—i.e., customers defaulting on their RES contracts, should not be included in the calculations of the MVECs.  ComEd asserts that such potential “costs” are unrelated to market value, and that risk can be managed by the RESs through their contract terms.  According to ComEd, the risk that a customer could potentially default on its contracts is a much greater risk for the utility since, unlike a RES, the utility must serve all customers, not just those customers that are creditworthy.



3.	Staff



	Staff notes that the RES Coalition does not appear to be asking for an adjustment associated with the risk of customer churn.  Hence, Staff sees no basis for the Commission to order a customer churn adjustment to MVs.



4.	Conclusion



	The Commission agrees that without a specific adjustment being requested there is no need to order any change to the MVs to account for "customer churn."



F.	Residual Error Term Adjustment



1.	RES Coalition



The RES Coalition presented a multi-method analytical approach that was intended to demonstrate it is necessary and appropriate for the Commission to find that the utilities’ MVI models are deficient in specific ways and that the error term resulting from those deficiencies is now discernible and quantifiable.  In addition to specific technical changes to the utilities’ models, the Commission should direct the utilities to apply a specific adjustment to account for that residual error term, according to the RES Coalition.



The RES Coalition asserts that there is an undeniably large error term or unexplained residual in the utilities’ MVI models.  The RES Coalition requests that the Commission apply a fixed adjustment to revise the MVI model to minimize the risk of continuing to produce an incorrect result.



The RES Coalition argues that in the last MVI proceeding, even though the intervenors demonstrated and the Commission believed that the model proposed by ComEd was deficient, the Commission did not believe that it had an adequate basis for making revisions to the model.  Now, according to the RES Coalition, the error term has been quantified, there is no reason to allow a deficient MVI to stay in effect without an adequate adjustment.



The RES Coalition asserts that it has quantified the error term, or unexplained residual in the MVI models, based on the multi-method approach of (1) historical review, (2) analytical “build-up” and (3) comparison with prices derived from a survey of the market.  The RES Coalition further asserts that the MVI methodology should be revised structurally and the ComEd and Ameren calculations include an upward adjustment of approximately 8 mils per kilowatt hour ($0.008/kWh or $8/MWh) or about one-third of current MVI value.



2.	ComEd



ComEd observes that the RES Coalition has advanced the notion of an “unexplained residual” in the MVI methodology of 15 mils, 7 of which would be covered by its other proposals for adjustments, leaving 8 mils of so-called “residual” to be reflected through a proposed 8-mil adder.  ComEd argues that there is no support for such an arbitrary 8-mil “residual.”



	ComEd argues that the RES Coalition claims concerning switching acceleration is only pointing to one of the highest gaps between market value energy charges (“MVECs”) and subsequent market prices.  However, according to ComEd that pointing lends no support to the notion that the MVI methodology was at least 60% (or 33% by their measure) off target.  ComEd contends that it simply shows that market prices dropped dramatically during that period and RESs received an unanticipated benefit.



ComEd further contends that all the market observations do is illustrate that: (1) MVECs represent snapshots of market price expectations at a given point in time, which in ComEd’s case is during a 20-day period; (2) after the MVEC snapshot is taken under ComEd’s (or any other utility’s) MVI methodology, the prevailing market prices may float down or up; and (3) the unprecedented decline in prevailing market values during 2001 relative to the applicable MVECs, coupled with the availability of the PPO, influenced RESs’ decisions to use market resources or Rider PPO to supply their customers.



	ComEd asserts that there has been no showing that direct RES supply is unprofitable for the RESs, particularly if supplies are lined up by RESs during the snapshot period.  To the contrary, ComEd contends that throughout the long descent in wholesale market prices, which began around mid- to late-May 2001, market prices fluctuated significantly from day to day, and month to month, at times narrowing the gap between MVECs and market prices to considerably less than the 15-mils peak experienced in September 2001, yet nevertheless, during this period, almost 1,000 customers and over 1,000 gigawatthours in annual sales were added to the RES supply rolls.



	ComEd states that significant switching also took place during the months after the 2001 Period A MVECs were set, even though the gap between MVECs and prevailing market prices was considerably less than 15 mils.  ComEd refers to the time period  during May 2001, RESs added 1,273 customers and over 2,200 gigawatthours of annual sales to their supply rolls and by May 31, 2001, RESs had taken supply responsibility for over 4,100 customers, representing 15% of all non-residential annual sales in the ComEd system (over 9,000 gigawatthours).



	Finally, according to ComEd, no static adder, 8 mils or otherwise, makes sense in a dynamic market.  Given that MVECs, by definition, are static once set, market prices naturally will fluctuate around them.  A static adder necessarily distorts the market and promotes inefficiency.  Based on all of the reasons set forth above, ComEd contends that the Commission should reject the proposal for a residual error term adjustment.



3.	Staff



	Staff believes the “residual” difference between the “observed market value of energy in ComEd’s retail service market” and the “current MVI” referenced by the RES witnesses O’Connor and Gale appear to be based, at least in part, on the exhibits of RES Coalition witness Ulrich.  The residual of “approximately 15 mils or 1.5¢/kWh” is equal to the simple average of the nineteen “Differences” between the RES contract prices observed by Dr. Ulrich and ComEd’s most recent Period A MVs for various of the non-residential classes (nine classes for the “RES MVI – ComEd MVI” calculations found in Exhibits D and ten classes for the “RES NFF – ComEd NFF” calculations found in Exhibit E).



	Staff notes that the Ulrich study shows that (for reasons that remain unclear), some customers in the ComEd service territory are paying RESs more for electric power and energy than the MVs embedded in the most recent Applicable Period A filings by ComEd.  Staff has no opinion as to whether this justifies any particular adjustment to the MV formulas.



4.	Ameren



	Ameren notes that the RES Coalition proposed an adjustment of $8/MWh to capture what the RES Coalition terms a “residual error” – i.e., an unexplained (yet apparently quantifiable) difference that remains between modeled and actual market values, even after giving effect to all of the RES Coalition’s other adjustments. Based on observations of switching activity and other market developments, Ameren agree in principle that a “model residual” does exist and that the residual causes the modeled market values to understate the true market prices.  While the RES Coalition’s proposed solution is refreshing in its simplicity, the RES Coalition has not provided sufficient justification for the inclusion of an $8/MWh adder that would be applied to all customer classes and for all affected service territories in Illinois.



	Ameren further notes that the $8/MWh value is derived by means of subtraction.  The RES Coalition asks the parties to this proceeding to accept, largely on faith, that there is a residual of $15/MWh.  According to Ameren, if one were to accept the $15/ MWh residual, the parties to this proceeding are then asked to accept figures for a wide range of additional adjustments, which leads to the $8/ MWh unexplained residual.  As stated previously, Ameren support many of these adjustments, although some not in the precise form proposed by the RES Coalition.  However, in Ameren’s opinion, there has not been sufficient evidence presented in this case to support a conclusion that the net effect of these adjustments is $7/ MWh.



	Ameren argues that it cannot agree to the $8/MWh adder without additional detailed information on the calculation and proposed application of this adjustment.  For example, the RES Coalition witnesses provide no guidance as to how the $8/MWh adder would be adjusted for the modifications being proposed by Ameren, including the Capacity Charge.



5.	Conclusion



	While the Commission agrees that certain market intervention took place in 2002 and there is testimony that such intervention was 5 mils per KWh, it cannot agree that a residual adjustment of 8 mils per KWh is in order.  The studies presented do describe a discrepancy in market value rates, but do not precisely translate into an 8 mil/KWh adder.



G.	Retail Margin Adjustment



1.	IEC and BOMA



IEC argues that its members are paying higher CTCs and cannot get savings as great as they can from the PPO, although it also admits that those members achieving savings are doing so in the ComEd service area.  BOMA complains that without a “retail margin adjustment” all customers will not receive savings.



2.	ComEd



ComEd comments that IEC and BOMA all suggest that adjustments must be made to capture more “retail margin”.  Both IEC and BOMA failed to provide any empirical data or analysis to support their specific adjustments.  ComEd argues that a claim that RESs need a 70% mark-up over wholesale costs in order to compete is not credible.   ComEd further argues that there is nothing in the law that would allow the MVI methodology to serve as a vehicle for ensuring that all RESs recover their costs or are guaranteed a certain profit margin on all their sales.  According to ComEd the evidence shows that RESs are actively competing in the ComEd service area and also shows that RESs can be profitable.



	ComEd continues stating that the purpose of the MVEC calculation is not to ensure that all customers will receive savings if they take service from a RES.  ComEd asserts that the General Assembly recognized that some customers had lower than average bundled service costs and that compared to other customers in their rate class would have lesser savings opportunities in a competitive market.  Accordingly, the requests for “retail margin” adjustments should be denied.



3.	Staff



Staff notes that ComEd argues that retail margin costs should not be included in the determination of Section 16-112 MVs, because factors that have been labeled retail margin, customer acquisition costs, retail electric power and energy sales and marketing costs, or retail marketing administrative costs relate to a RES’s potential costs of doing business and have nothing to do with the market value of freed-up electric power and energy.



Staff further notes that several witnesses disagreed with ComEd, but failed to include a specific adjustment for retail margin.  Staff argues that given the lack of any concrete proposal, it finds no basis to recommend the adoption of a specific retail margin adjustment.



4.	Conclusion



	Given the lack of specific adjustment for “retail margin”, the Commission declines to order such adjustment.  Furthermore, as discussed elsewhere, the Commission is attempting to establish a retail market value, not the utilities' avoided cost of power and energy.



H.	Avoided Administrative (and related) cost Adjustment



1.	IEC Coalition



	IEC argues that the MVI must systematically reflect the full costs of administration of customer services, enrollment, and marketing that are avoided by the utility when a customer takes supply from an independent supplier.



2.	ComEd



ComEd notes that the IEC proposes that MVECs be adjusted for costs that it claims the utility “avoids” by not providing load following services, marketing, and customer service.  ComEd argues that this proposal should be rejected because the types of costs IEC claims are avoided by ComEd are not, in fact, avoided.  ComEd asserts that it remains the provider of last resort (POLR service provider) and, as the delivery services provider, continues to incur costs associated with administration of services, enrollment, and the marketing of such services, nor are such costs related to market value.



3.	Staff



	Staff believes that the purpose of this proceeding is to determine the value of power and energy sold at retail, and not to determine specific costs avoided by the incumbent utilities when customers switch to delivery services.  Staff agrees that if such costs are incurred by RESs in providing retail power and energy, it would be reasonable to assume that these costs are embedded in retail power and energy prices. Staff further notes that these costs might not be included in the current MV computation because those computations are based on wholesale price observations.  Staff asserts that it has no fundamental objection to the inclusion of an administrative cost adjustment in the MV tariffs.  However, Staff has no independent basis upon which to estimate such costs.  Thus, given the lack of any concrete proposals on the record, Staff finds no basis for the adoption of an administrative cost adjustment.



4.	Conclusion



	The Commission agrees that given the lack of a specific proposal, there is no basis for this adjustment.



I.	Retail uplift adjustment



1.	BOMA



	BOMA argues that the MVEC calculation should include all retail uplifts associated with serving retail load that are not part of delivery services.  BOMA further argues that the ARES should be allowed to value these uplifts and then add these valuations to the current MVEC calculation.  BOMA asserts that ComEd’s method of calculating the MVEC is consistently understated and should be more realistic by inclusion of costs to serve retail customers.



2.	ComEd



ComEd argues that BOMA lacks any real data to support these uplifts; ComEd further notes that no values were provided for these uplifts; and no specific list of uplifts was provided.  ComEd asserts that  Illinois law does not allow the Commission to create additional “headroom” simply to benefit the RESs.  According to ComEd, this proposal is vague and should be rejected.



3.	Staff



	Staff also notes that there was never a specific proposal for a retail uplift adjustment.  Given the lack of any concrete proposal, Staff finds no basis to recommend the adoption of a specific retail uplift adjustment.



4.	Conclusion



	The Commission agrees that without a specific proposal it cannot adopt a retail uplift adjustment.



J.	Avoided PPO cost Adjustment



1.	IEC



	IEC recommends that the MVI reflect the costs avoided by the incumbent utility from having to provide a PPO option for a year at a time under current practices.  IEC argues that these avoided costs include the strike price of the option foregone, the costs of imbalances foregone, and other related costs foregone by not supplying a customer under the PPO.



2.	ComEd



ComEd replies that the utility does not have an option under the PPO, customers do.  ComEd argues that the utility cannot decide whether or when a customer takes service under the PPO.  ComEd further argues that this choice is made solely by the customer or its RES.  Thus, according to ComEd, there is no “avoided strike price.”   ComEd further notes that under the PPO the customer is charged the same value that it is credited with under the transition charge – the MVEC, which already reflects the market price for power and energy and energy imbalance risk.  ComEd asserts that IEC has not provided any breakdown of the purported costs or means of calculating such an “avoided cost” adjustment.  For these reasons, and also for the reason that such costs, even if they were awarded, are not related to “market value,” ComEd recommends that the IEC proposal be rejected.



3.	Staff



Staff believes that the purpose of this proceeding is to determine the value of power and energy sold at retail, and not to determine specific costs avoided by the incumbent utilities when customers switch to delivery services.  Staff asserts that RESs do not incur avoided PPO costs and, as such, it seems unlikely that they would be embedded in retail rates for power and energy.



4.	Conclusion



	The Commission is of the opinion that no adjustment need be made for the so-called avoided PPO cost.  It does not appear that such avoided PPO costs incurred by RESs nor has there been any method of calculation provided.



K.	Load following Adjustments



1.	BOMA and IEC



	BOMA raises the issue that Suppliers engaged in intra-day scheduling or load following through real time trading cannot purchase firm Liquidated Damages (“LD”) power. BOMA asserts that to deliver power to an end user in ComEd’s service territory ComEd requires either a firm LD contract or a source designation. BOMA continues stating that since Firm LD power is not available in the real time market, a trader may have to pay a premium for source designation. According to BOMA, this premium, along with other costs associated with load following, is not built into the current method to calculate the MVECs and is not part of any of ComEd’s proposed technical changes.



	IEC states that the MVI must systematically be modified to reflect the costs avoided by the incumbent utility for load following services. 



2.	ComEd



ComEd believes that this issue, raised by IEC is essentially the same as the odd lot and imbalance adjustments discussed above.  IEC incorrectly assumes that the MVECs do not account for differences between wholesale and retail load shapes.  In fact, the current MVI methodology already takes these differences into account and incorporates average annual adjustments over wholesale block prices of 7 – 16% for all non-residential customer classes excluding street lighting, railroads, and pumping service.  No additional adjustment has been shown to be necessary or appropriate.



3.	Staff



	Staff notes that parties did not present any specific recommendations for load following adjustments.  Given the lack of any concrete proposal, Staff finds no basis to recommend the adoption of a specific load following adjustment.  In any event, it appears as if the issue of load following may be closely akin to the issue of odd lots.  As discussed, Staff recommends that the Commission adopt an odd lot adjustment of $0.55 per MWh.



4.	Conclusion



	The Commission is of the opinion that without a specific adjustment there is no basis for adopting such an adjustment for load following.



L.	Proper Method for Allocating Sales and Marketing Expenses



1.	RES Coalition



The RES Coalition asserts that it submitted evidence that the current method used in the allocation of ComEd’s sales and marketing expenses avoids a meaningful, material inclusion of these expenses in its MVI model.    The RES Coalition argues that under ComEd’s current MVI model, expenses which should be allocated to the non-residential classes are almost entirely misallocated to the residential classes.  As a result according to the RES Coalition, for those RCDS customer classes where most of the sales and marketing efforts are expended by participants in the ComEd service territory, there is very little adjustment or no adjustment at all.



The RES Coalition continues arguing that in ComEd’s 1999 delivery services tariff (“DST”) proceeding, it was ordered by the Commission that sales and marketing expenses should be accounted for in the MVI calculation.  The RES Coalition further states that the Commission concluded that it is necessary to account for the money retail marketers spend in their efforts to recruit customers and directed ComEd to use ComEd’s retail marketing expenses as a proxy for the level of costs that will be incurred by competitors in the ComEd’s service territory.



The RES Coalition argues that in order to more accurately reflect the way in which such costs are actually incurred, these costs should be allocated evenly per kWh rather than by the number of customers in each RCDS class.  The RES Coalition asserts that such an allocation method would produce a simple and more accurate 0.026¢/kWh allocation for all customer classes.  The RES Coalition continues stating that this would properly take into account the following facts:  (1) the average non-residential customer account uses more than the average residential customer account; (2) more of ComEd’s own sales and marketing efforts go toward serving the larger non-residential classes than is currently being recognized; (3) that the likely intent of the Commission’s Order was to put in place an adder into the MVI formula which accounted for the costs related to marketing to non-residential customers; and (4) the allocation between RCDS Classes is consistent with the requirements of Section 16-112(k) of the Act.



Additionally, according to the RES Coalition, the “per kilowatt hour” cost allocation method would adjust for discrepancies in the current method and allow for a more accurate reflection of the actual sales and marketing cost distribution of ComEd’s own sales and marketing efforts to the non-residential customer classes.



Accordingly, the RES Coalition recommends that its “per kilowatt hour” method for the allocation of sales and marketing expenses should be adopted as a more accurate association of the sales and marketing costs incurred for serving the non-residential customer classes.



2.	ComEd



ComEd notes that the RES Coalition contends that the current method for allocating sales and marketing expenses in the MVI formula avoids a meaningful, material inclusion of these expenses in the resultant MVI figures.  ComEd asserts that it  is abiding by that order of the Commission in its delivery service case.  ComEd states that the RES Coalition complains, however, that by complying with the Order, ComEd is “avoiding its likely intent.” ComEd asserts that it is required to abide by Commission orders and objects to this adjustment as being an unlawful collateral attack on the Commission’s prior orders and beyond the scope of this proceeding.



3.	Staff



	Staff notes that because the Commission has ordered the use of ComEd’s sales and marketing expenses as a proxy, the RES Coalition proposes a second-best alternative, namely allocating the Company’s expenses on the basis of class energy use, resulting in a uniform adjustment of 0.026 cents per kWh.  Staff recommends that the Commission adopt this proposal, which Staff believes is well supported in the record.



4.	Conclusion



	The Commission agrees with the proposal set forth by the RES Coalition and finds that a uniform adjustment of 0.026 cents per kWh is warranted.  The Commission proposes that ComEd and Ameren modify their tariffs to reflect this change.



M.	Off-Peak Issues



1.	Adjustment of Zeros and Negative Values in the PJM Hourly Price Data



a.	RES Coalition



	The RES Coalition states that ComEd relies upon PJM price data for calculation of the off-peak market values.  The RES Coalition further states that in relying upon PJM price data, ComEd has improperly included zero and negative values in the PJM price data that are used to calculate the price shape in the ComEd service territory.



As background, the RES Coalition remarks that in the PJM hourly market there occasionally appear prices of $0/MWh or less.  Therefore according to the RES Coalition, when the PJM pricing data (including the zero and negative hourly values) is used to create the ComEd MVI, it can lead to inappropriate and unrealistic results.  Second, the use of zero (and negative) values affects the monthly proportions (“scalars”) in ComEd’s MVI calculations.  The RES Coalition states that the scalars are computed by taking the average of the PJM hourly data and comparing them to the corresponding market prices derived during the snapshot period.  The proportions between these average values are used to adjust the PJM hourly data.



The RES Coalition argues that under ComEd’s current MVI methodology only the zero (and negative) values which occur during the 5x8 periods of the PJM data are used when calculating the averages of the off-peak PJM hourly data.  Consequently, in the current methodology, the zero (and negative) values which occur during the off-peak weekend and holiday periods are not included when the off-peak scalars are produced, and furthermore, remain largely unaffected when adjusted (multiplied) by the off-peak scalars.



The RES Coalition states that ComEd proposes to replace the zero (and negative) values in the PJM price data with the average of the positive off-peak values for hourly prices for the applicable month.  The RES Coalition argues that ComEd’s proposal significantly overstates the hourly prices during these hours, tending to produce a pronounced downward affect on the resultant MVI.



The RES Coalition requests that the Commission direct ComEd to adopt the RES Coalition’s proposal to substitute more realistic positive hourly price values during periods of time in which prices are very low.



b.	ComEd



ComEd comments that Staff recommends modifying one of the technical adjustments proposed by ComEd to the price shaping portion of the MVI methodology by replacing zero and negative PJM hourly prices with the midpoint of (a) the first prior positive hourly price and (b) the next subsequent positive hourly price, on either side of the negative or zero price(s), rather than with the average of all the positive off-peak PJM prices in the month, as proposed by ComEd.  ComEd believes Staff’s proposal is a reasonable approach and would be willing to accept Staff’s proposal if the Commission believes that it is preferable to ComEd’s proposal.



c.	Staff



Staff notes that both Ameren and ComEd proposed a modification to their price-shaping methodologies for hours during which the PJM West price is zero or negative.  They proposed to replace the zero and negative values with the average of that month’s off-peak PJM West price.



	Staff recommends, instead of the average of all off-peak hourly prices in the month, Ameren and ComEd would use the midpoint of (a) the first prior positive hourly price, and (b) the next subsequent positive hourly price, on either side of the negative or zero price(s).



	However, based on the record evidence, the Staff recommends that the Commission mandate that ComEd and Ameren adopt the RES Coalition proposal for treating zero and negative PJM West hourly prices.



d.	Ameren



Ameren is willing to adopt the RES Coalition’s proposed methodology for treating zeros and negatives in the PJM price shape, which Ameren understands to be the same as that which Staff says would be acceptable.



e.	Conclusion



	The Commission adopts the RES Coalition’s proposal for treating zeroes and negatives in the PJM price shaping adjustment.  Therefore, the Commission proposes that ComEd and Ameren modify their tariffs to reflect this change.



N.	Basis Adjustment



1.	Illiquidity Adjustment



a.	RES Coalition



The RES Coalition asserts that the basis adjustment in each utility’s MVI methodology considers only the price ratio of day-ahead products and, in so doing, erroneously assumes the utilities’ forward markets are as liquid as the Cinergy markets. According to the RES Coalition, that although such an assumption would be appropriate for liquid markets such as Cinergy, it is not appropriate in illiquid markets such as those in Illinois.



The RES Coalition states that utilities and RESs that purchase electric power and energy to serve retail load in Illinois are exposed to risks that are inherent in illiquid markets.  The RES Coalition argues that due to the illiquidity of the ComEd, Ameren and IP markets, suppliers purchasing forward products will most likely pay a price closer to the “ask quote” rather than the “midpoint of the bid and ask” that is assumed in the utilities’ current MVI models.  The RES Coalition believes that the MVI systematically underestimates the price suppliers in Illinois are paying.



The RES Coalition further argues that in illiquid markets, such as those in which the Illinois utilities operate, the expected price for a forward product is more likely to settle close to the ask (higher) quote if a buyer initiates the transaction.  Conversely, if the seller initiates the transaction it is more likely that the transaction price will settle close to the bid (lower) quote.  This uncertainty in the price of a product translates to “liquidity risk.”  The RES Coalition notes that Cinergy is more liquid than the Illinois markets, otherwise the utilities would use trades within their own forward markets.  The RES Coalition continues asserting that the fact that a proxy is necessary makes an illiquidity adjustment to the basis differential between the utilities and Cinergy appropriate.



The RES Coalition argues that the MVI methodology would be more accurate if the utilities were required to include an adjustment to recognize the liquidity risk found in the forward markets of each utility.  The RES Coalition suggests that this adjustment could be done using the bid-ask information for the market of each of the utilities, in which case one half of that bid-ask spread should be used or lacking sufficient data from the utilities’ markets, the Commission could direct the Utilities to use the full bid-ask spread in the more liquid Cinergy forward market.



The RES Coalition presented two separate ways in which the Commission could estimate the size of the appropriate “illiquidity adjustment,” both based upon the historical evidence of the bid-ask spreads for calendar year 2003.  First, the RES Coalition suggests that it would be appropriate to apply an adjustment of one-half of the bid-ask spread in the ComEd market.  According to the RES Coalition, as of late 2002, there was a bid-ask spread of $1.75, thus an adjustment of $0.88/MWh would have been an appropriate.  Alternatively, the RES Coalition notes that given that ComEd, IP, and Ameren forward price data is scarce, the liquidity risk premium alternatively could be calculated using the full bid-ask spread found in the Cinergy market for forward products extending 12 months into the future.  Again according to the RES Coalition, as of late 2002, this alternative liquidity risk premium calculation also would have yielded $0.88/MWh.



Under the RES Coalition’s proposal, during each snapshot period, the utilities would record the bid and ask quotes for a product extending 12 months into the future, and would calculate the bid-ask spread based upon the quotes that are recorded.  At the conclusion of the snapshot period, the utilities would calculate the average bid-ask spread.  For example, for ComEd’s Applicable Period A, in March 2003, ComEd would calculate the average bid-ask spread in Cinergy for a peak product and an off-peak product that extends from April 2003 through March 2004; the result of that calculation would be added to the Applicable Period A MVECs.



	The RES Coalition respectfully requests that the Commission direct the Utilities to adjust their MVI models to reflect that the Illinois markets are less liquid than the Cinergy markets that are used as inputs to the MVI models.



b.	ComEd



ComEd notes that the RES Coalition proposed to revise the basis adjustment that was previously approved by the Commission and that is used to capture differences in pricing at the Cinergy versus ComEd trading hubs.  In support of this adjustment, it argued that ComEd had not adequately considered “illiquidity” in the “ComEd market” and recommended that “bid-ask spreads” rather than actual transaction prices should be used to account for what it called “illiquidity risk.”



	ComEd asserts that due to the amount of available power, the Midwest market for power and energy is not an illiquid market.  Second, according to ComEd, the bid-ask spreads are simply not a measure of liquidity as the RES Coalition suggests.  ComEd asserts that liquidity risk generally refers to the number of transactions that can occur at a particular transaction price.  ComEd believes that there is no justification for using the “bid-ask” spread to calculate basis adjustments.  ComEd argues that the ask price is by definition a price that buyers thought was too high to pay and the bid price is too low for sellers.  ComEd argues that the use of the bid-ask spread rather than actual transaction prices would only encourage gaming by those who would benefit by widening the spread.  Lastly, ComEd suggests that the ComEd and Cinergy hubs are not separate markets as the RES Coalition suggests, but rather they are both separate delivery points into the broad Midwest regional market for power and energy.



	ComEd questions the data sources used by the RES Coalition, stating that two of the data sources (Enron Online and Prebon) were not approved by the Commission as acceptable sources of data, nor do they represent reliable, transparent, publicly available data.  In the case of Enron Online, the party on the offer side of the spread in all cases was Enron.  This also made the data highly vulnerable to manipulation, since it was in the control of a single entity.  Likewise, Prebon is an energy broker.  It is not clear to ComEd how the data from this source was derived or what it represents.  ComEd requests that the RES Coalition’s proposed “illiquidity adjustment”  be rejected.



c.	Staff



Staff notes that the RES Coalition position argues that RESs are subject to greater liquidity risk associated with wholesale power and energy purchases at the ComEd, IP, and Ameren markets relative to the Cinergy hub.  Staff further cites the RES Coalition’s argument that difference in liquidity risk manifests itself in the spot prices from which the utilities derive the basis differentials used in the MV tariffs.  Specifically, the witnesses argue that bid-ask spreads are greater in the Illinois markets than they are in the Cinergy market and buyers are likely to pay a price near the higher “ask” side of the spread in an illiquid market.  As Staff understands the RES Coalition position, the computation of basis differential should include an illiquidity adjustment, which they compute to be $0.88 per MWh and that this adjustment be recalculated with each “snapshot period.”



Staff refers to ComEd’s stance on this issue, noting that ComEd believes there is no justification for using the “bid-ask” spread to calculate basis adjustments. Further noting that ComEd asserts that the ask price is by definition a price that buyers thought was too high to pay and the bid price is too low for sellers.



	In Staff’s view, the testimony and evidence on this issue is not conducive to a decision for or against an illiquidity adjustment.  Both sides of the issue are supported in the record.  Staff recommends that the Commission adopt the RES proposal for an illiquidity adjustment.  However, rather than recompute the adjustment periodically, Staff would recommend a static adjustment of $0.88 per MWh, based on the analysis provided by RES Coalition.



d.	Ameren



Ameren does not object to this adjustment, proposed by the RES Coalition.



e.	Conclusion



	The Commission finds that there should be an illiquidity adjustment of $0.88 per MWh as a static adjustment.  The Commission agrees that the Cinergy hub is more liquid than the Illinois markets for both peak and off-peak products and a certain illiquidity differential exists when using the Cinergy hub as a proxy.  Using the Cinergy hub as a proxy makes it necessary to have an illiquidity adjustment to the basis differential.  The Commission proposes that ComEd and Ameren modify their tariffs to reflect this change.



O.	RES Coalition Proposal to Synchronize Price Shape Data from the PJM Market with Load Shape Data



1.	The RES Coalition



It is the RES Coalition’s position that ComEd’s MVI methodology is flawed because it fails to properly match “price shape” data from the PJM market with “load shape” data from the ComEd market.  The RES Coalition asserts that ComEd’s methodology fails to adequately reflect the fact that the highest prices in ComEd’s service area are likely to coincide with the highest demand in the ComEd service area.  



The RES Coalition asserts that if there were a liquid market in the ComEd service area, all else being equal, an increase in demand would result in an increase in price.  The RES Coalition claims that since high demand in a market is usually correlated with high cost in that market, the daily load shape and the price shape should be “in sync.”  



According to the RES Coalition, ComEd’s MVI model does not necessarily yield such a result because the load shape data comes from the ComEd market and the price data comes from the PJM West market.  The RES Coalition argues that within any given day, these two markets are not “in sync” because an increase in demand in the ComEd service area, all else being equal, does not necessarily coincide with an increase in the PJM West price.  The RES Coalition contends that demand and price are driven to a great degree by weather and that the weather in Northern Illinois oftentimes is quite different than the weather in Pennsylvania, Maryland, Ohio, Virginia and West Virginia, the states that are included in PJM West.  It is the RES Coalition’s position that ComEd failed to demonstrate PJM hourly pricing data is correlated to ComEd hourly load data.



The RES Coalition acknowledges that there could be very low demand in the ComEd service area at the same time a heat wave hits Pennsylvania, resulting in a spike in PJM West price shape.  In the RES Coalition’s view, the impact of this situation would not offset the underestimation because the change in the PJM West price shape would be multiplied by a low ComEd load to yield the adjustment. 



The RES Coalition claims that the same theory that justifies the “basis adjustment” likewise justifies synchronizing the price shape and load shape.  



According to the RES Coalition, for the ComEd rate classes, in general two thirds of the energy required for the shaped peak load requirements over base load requirements takes place in 8 out of the 16 hours.  The RES Coalition asserts that if demand is not properly matched up with prices even slightly there can be a significant impact upon the calculation.  The RES Coalition claims that the lack of synchronization between the hourly price shape and the hourly load shape artificially deflates the MVECs significantly.  



The RES Coalition recommends that the Commission direct ComEd to “line up” the demand and the price within each day, so that the greatest usage is multiplied by the greatest price.  Under the RES Coalition’s proposal, the 1x16 hours of demand would be sorted from smallest to greatest and the same sorting process would be done with the adjusted PJM West hourly costs.  The RES Coalition proposes that each hour of demand within the day then would be multiplied by the corresponding cost, so that low demand hours would then be multiplied by the low costs, and high demands would be multiplied by high costs.  The RES Coalition says a similar process can be conducted for each rate class. 



The RES Coalition states that the process becomes slightly more complicated as a result of ComEd’s proposal to incorporate all of the hourly price and load data since 1999 in calculating future MVECs.  The RES Coalition supports ComEd’s proposal to expand the inclusion of this additional data only if the Commission includes the RES Coalition’s proposal to synchronize the markets.  The RES Coalition contends that expanding the number of years worth of data and then averaging improperly would make the market appear less volatile than it actually is.



The RES Coalition proposes that, to properly reflect the volatility for which RESs must plan, instead of averaging those years as proposed by ComEd, the greatest summer value and the greatest non-summer value out of those years would be used to calculate the MVECs.  The RES Coalition says it evaluated the option of requesting that the Commission take the highest value for each month.  The RES Coalition concluded that taking the greatest summer period and the greatest non-summer period appeared to be an equitable compromise, taking into consideration:  (1) the way in which planning takes place from both the supplier and seller perspectives; and (2) the fact that MVECs historically have had summer and non-summer components.  



2.	ComEd



ComEd claims that the RES Coalition presented no data supporting its claim that demand and price shapes for the ComEd area were “out of sync.”  ComEd contends that instead, the real data on electricity prices refute its claim.  ComEd argues that the RES Coalition proposal must be rejected because the demand and price shapes are not out of sync, and the RES proposal results in the most “out of sync” methodology to date. 



ComEd says it is true that the daily price volatility in the PJM West is today greater than it is in the ComEd market.  ComEd claims this is due to the fact that supply is somewhat tighter in the PJM market compared with ComEd.  ComEd contends that the use of this more volatile PJM data in the price and load shaping stage of the MVI methodology already, produces higher, not lower MVECs, than would result from the use of data from the ComEd service area, if such data were available. 



It is ComEd’s position that the “synchronization” adjustment proposed by the RES Coalition is not “in sync” but instead simply introduces a mathematical manipulation with no apparent purpose other than to inflate the MVECs.  ComEd claims that such a bias will not promote efficient competition.  ComEd recommends that the RES Coalition’s proposed “synchronization” adjustment be rejected.



3.	Ameren



Ameren says it does not disagree that the price and load shapes are not synchronized.  Ameren acknowledges that the PJM price shape is not completely appropriate for application to the Illinois markets, not only because of weather, but also because of differences in the generation mix, plant outages, weather sensitivity of the load, and other factors.  Ameren disagrees with the assertion by the RES Coalition that an increase in demand in the ComEd service area, all else being equal, should coincide with an increase in the PJM West price.  Ameren asserts that this assertion would be true if there were a simple and perfect correlation between demand and price.  Ameren claims, however, that this is most certainly not true due to the effect of other variables.  Ameren cautions that the adoption of the RES Coalition methodology may result in some bias toward overstatement of the MVI value. 



4.	Staff



Staff says that while agreeing in principle with the idea that there can be a problem with the synchronization of the PJM price data and the Illinois utilities’ load data, Staff cannot support the particular remedy sponsored by the RES Coalition.  In Staff’s view, it is not well supported and it implicitly assumes that each customer class in Illinois somehow has its own weather.  Staff contends that as presented, this is not a wholly credible theory.



Staff asserts that, on the other hand, a lack of synchronization in the data would tend to reduce market values.  To address this issue, Staff recommends that the utilities continue to perform the same price shaping process, but with multiple years worth of hourly price and load data, as proposed by the three utilities.  However, instead of averaging the yearly results of the price shaping/load weighting process (as proposed by the utilities), Staff recommends that each utility select the yearly results that maximize the load weighted average market value for each class.



5.	The RES Coalition’s Reply



In its reply brief, the RES Coalition asserts that if the markets were in sync, as ComEd asserts, then ComEd should have no objection to “line up” each day’s hourly price data from PJM with the hourly load data from ComEd; that is, according to ComEd’s assertion, those two inputs already should be “lined up.”  The RES Coalition contends that ComEd does object because there is a difference.  The RES Coalition also asserts that the data presented by ComEd did not quantify any asserted correlation between the two markets.  The RES Coalition claims that ComEd’s analysis does not even attempt to illustrate hourly synchronization of demand in ComEd’s service area and price in PJM.  



According to the RES Coalition, ComEd’s assertion that the daily price volatility in PJM is greater than it is in the ComEd market, directly contradicts ComEd’s earlier assertion that these two markets are in sync.  The RES Coalition argues that regardless of the level of volatility in the respective markets, the MVI model should align supply and demand, so that the highest prices occur during the hours when the demand is the highest.  The RES Coalition claims its proposal would accomplish this on an intra-day basis, matching the hourly prices and loads from the same day.



The RES Coalition states that Staff’s suggestion that the utilities continue to perform the same price shaping and load shaping, but instead of averaging the yearly results, the annual results that would maximize the load weighted average market value for each class would be used, is a step in the right direction, insofar as it recognizes that averaging multiple years worth of data would tend to “normalize” the data, making it less reflective of the costs incurred to serve retail customers.  The RES Coalition asserts that suppliers do not, and prudently cannot, plan that “normal” conditions will occur.  It is the RES Coalition’s position that averaging the data, as proposed by ComEd, improperly would create another defect in ComEd’s MVI model, by failing to recognize the level of volatility that actually exists in the market.  The RES Coalition believes that Staff’s proposal properly would utilize the maximum load weighted average for each class, and the RES Coalition supports Staff’s position.  



The RES Coalition claims, however, that Staff’s proposal would do nothing to synchronize the price and load shape data.  The RES Coalition asserts that its proposal is necessary to bring the hourly supply input and the hourly demand input “in sync” for each peak day.  The RES Coalition says that while it is true that under the RES Coalition’s proposal each class would be organized separately, “lining up” each hour of demand from lowest to highest, it would be expected that in doing so the classes would closely track.  The RES Coalition argues that regardless of how a particular customer class responds to the weather, it is improper to continue to have an “economic disconnect” built into the MVI model that results in high prices failing to coincide with high demand.



The RES Coalition contends that neither ComEd’s proposed methodology nor Staff’s proposal would adequately reflect the fact that the highest prices in ComEd’s service area are likely to coincide with the highest demand in the ComEd service area.  The RES Coalition requests that the Commission direct ComEd to implement the RES Coalition’s proposal to synchronize price shape data from the PJM market with load shape data for each respective on-peak day.  In the alternative, at a minimum, the RES Coalition requests that the Commission accept Staff’s proposal to require the utilities to utilize the yearly results that maximize the load weighted average market value for each customer class.



6.	IP’s Reply



In its reply brief, IP states that the need for synchronization in IP’s case is mooted by the floating MVI adder.  IP asserts that if the floating MVI adder is rejected, IP feels its method properly captures the needed adjustment.  



IP says that Staff for the first time, in its brief and without citation to any record support, raises a new recommendation:  “each utility select the yearly results that maximize the load weighted average market value for each class.”  (IP Reply Brief at 11, citing Staff Brief at 24 and 43)  IP complains that Staff does not explain exactly how IP should go about this process:  for example, does IP run the algorithm multiple times (once for each TC class) to see what brings about the highest values for each individual class or does IP run it multiple times to see what brings the largest average increase even if for some classes this is not the maximum.  IP asserts that even if there were more specificity to Staff’s proposal, there is no evidence to support it and the parties were provided no opportunity to test it during the evidentiary process.  IP also claims that Staff’s proposal to selectively use data suffers from the same problems as the RES Coalition’s different, but still selective, use of data.  IP opposes Staff’s proposal.



7.	ComEd’s Reply



Like IP, ComEd complains in its reply brief that Staff’s proposal is not in the record, and has not been fully briefed, evaluated or subjected to cross-examination, and should be rejected for this reason alone.  ComEd also assert that Staff’s proposal creates an artificial, worst case scenario calculation that is not representative of the whole, and that would serve no other purpose but to artificially inflate the MVECs.



8.	Conclusion



Having reviewed the positions of the parties, the Commission cannot accept the RES Coalition’s synchronization proposal at this time.  The premise of the RES Coalition proposal is that the market value of electricity is perfectly correlated with the demand for electricity.  While logic would suggest that there is some positive correlation between the two, there no basis in the record to assume that such correlation is perfect.  



In fact, Commission believes that Ameren has identified several non-demand factors that could be reasonably expected to affect market value.  While there is no evidence that the absence of perfect correlation between demand and market value has caused market values to be understated, adoption of the RES Coalition proposal would, independent of other considerations, almost certainly cause market values to be overstated.



While the Commission does not believe that the synchronization issue raised by the RES Coalition is totally without merit, the specific synchronization proposal is not adequately supported to warrant adoption.  Were there quantitative evidence in the record addressing the correlation between market values and demand and a proposal based upon such evidence, the Commission could give such evidence proper consideration.



With respect to the proposal that appeared in Staff’s brief, the Commission cannot adopt this proposal.  As both IP and ComEd suggest, such a proposal could have been properly considered if it had appeared in testimony and been the subject to appropriate scrutiny.  Based on the record, the Commission cannot determine whether Staff’s proposal is superior to either the RES Coalition proposal or the existing process.  As a result, the Commission will not adopt Staff’s proposal.



III.	Floating MVI Adder Proposal



A.	To which utilities, if any, should a floating MVI adder apply



1.	IP



IP proposes that the Floating MVI Adder be adopted for Illinois Power.  IP notes that the Memorandum of Understanding (“MOU”) was executed on behalf of Illinois Power, all but one of the members of the RES Coalition and a consumer group, the IEC.



	IP asserts that various witnesses opined on the incentives different parties have to intentionally create a market value that is skewed either higher or lower than the “correct” value, as well as the effects of intentionally under- or over-stating the value.  IP notes that the MOU was executed on behalf of three groups with disparate interests and therefore the numbers and processes embedded in the MOU “represent a compromise on the appropriate starting point for the total value determination” at issue in this case.  IP argues that the Floating MVI Adder “allows the market itself to make the determination of what is correct, rather than the theoretical arguments of biased market participants.”



	As an example, IP argues that rather than continue to debate over the proper value for the CDC (e.g., zero (as urged by the IIEC), $9/kW-year or $18/kW-year, as urged by the RES Coalition), the Commission should accept the MOU’s value ($12/kW-year), a value well within the range of the values presented by various parties to this case.  IP similarly notes that rather than continue to debate the values (if any) for such adjustments as “residual error term” and “odd lot” adjustments, the Commission should accept the MOU’s aggregate starting value (0.35 cents/kWh), a value well within the range of values presented by the parties in this case.



	IP argues that by adopting the Floating MVI Adder, the Commission will be adopting a dynamic process that does not freeze in place, until another lengthy case is initiated, litigated and decided, any remaining error in the MVI calculation.  According to IP, the Floating MVI Adder provides an opportunity to resolve the deficiency every two months, such that over time it should “float” to the “right” level to encourage competition without so substantially overstating the value so as to deprive customers of PPO in an unwarranted manner or to deprive IP of TC revenue in an unwarranted manner.  Given the dynamic nature of the market, IP urges the Commission to let the market itself determine the correct value via a process that permits the value to change more quickly than could ever be accomplished by repetitive litigation.



	IP notes that an important feature of the Floating MVI Adder, as reflected in the MOU, is the additional competitive activity it will encourage in IP’s service territory.  IP believes that absent the Floating MVI Adder, any inherent error in the MVI will be present for the duration of the tariff and could possibly hinder the ability of RESs to compete until a new tariff can be filed, approved and implemented or the Mandatory Transition Period (“MTP”) ends, thereby resulting in the potential abandonment of the retail market in IP’s territory.  IP asserts that self-correcting nature of the Floating MVI Adder provides an incentive to RESs to remain active in IP’s territory.



	As an important aside, IP notes that the Commission has recently found that switching data can be used as one measure of determining if competition exists, albeit in the context of deciding whether to declare a service competitive under Section 16�113 of the Act.  IP further notes that the MOU also uses customer switching as an indicator that the market value under Section 16-112 of the Act is appropriately set.  According to IP, this makes sense because the price RESs have to compete against is the market value embedded in the PPO price; if that price is too low; the RES’ ability to compete is hindered.  Other factors (such as customer density and RES activity) also have an impact on customer switching.



2.	RES Coalition



The RES Coalition presented testimony regarding the way in which the “floating adder” approach would operate in the Illinois Power service area.  The RES Coalition notes that IP also explained at length the way in which this approach could be implemented to promote the development of competition for its customers.  According to the RES Coalition, the switching reports given to the Commission, for the period October 1, 1999 to August 31, 2002 only 1.8% of the total number of customers eligible for delivery services in IP’s service area had switched either to the PPO or to RES supply.  The RES Coalition states that because there have not been any “interventions” by Illinois Power, marketing to customers in Illinois Power’s service territory has been stymied by the fact that RESs could not offer a product at a price below the MVECs contained in IP’s PPO.



The RES Coalition argues that to the extent that the Commission finds that ComEd should revise its MVECs on a quarterly basis, it might be appropriate for the Commission to direct ComEd to adopt a similar approach.  However, the RES Coalition continues stating that if the Commission decides to direct ComEd to adopt the “floating adder” approach, the Commission should reopen the record in the instant proceeding for the sole purpose of taking evidence regarding the way in which such an approach could be fashioned to fit the circumstances present in the ComEd market.



The RES Coalition argues that if Ameren seeks to reinstitute its CTCs at some future date, the Commission should initiate a proceeding in which Ameren should be required to address whether it believes a “floating adder” approach would be appropriate.



3.	IIEC



IIEC states that the floating adder was first suggested for IP in the direct testimony of the RES Coalition.  IIEC notes that the RES Coalition suggests the purpose of the floating adder is to account for hard to quantify costs that the RES Coalition claims should be reflected in the MVI.   IIEC comments that certain of these difficult to quantify costs include imbalance risk costs, odd lot costs, and basis / liquidity risk issues.



	IIEC recognizes there are pros and cons to the floating adder approach.  The approach has the potential to reduce transition charges for customers under RES contracts and to create more headroom for RESs.  IIEC recognizes that in an unconstrained market, such an approach could result in more efficient competition. IIEC claims that Illinois has not yet reached such market status.  According to IIEC, however, the floating adder may not be a panacea.  At best, it measures the size of an adder that would be necessary to guarantee a certain level of customer switching.  The floating adder would not consider market concentrations among RESs.  Because it lags in effectiveness, it may not produce the correct result.



	IIEC argues that if the ultimate result of the implementation of a floating adder is to accomplish an artificial reduction in the CTC and thus eliminate the PPO for customers without increasing the level of competition and ensuring all customers access to competitive offers, customers would not be helped by the approach and could be harmed.



	IIEC recommends that if IP and RESs wish to experiment with such an approach, they should not be permitted to do so at the expense of customers, who would otherwise be eligible for the PPO.  IIEC urges that the Commission approve the floating adder approach only if IP indicates that the floating adder will not affect customers eligible for the PPO.



	IIEC notes that the PPO gives customers an option to bundled service rates in the IP service territory.  It is beneficial for customers to have such an option.  The PPO potentially gives customers access to a market price that they might not otherwise have.  Access to accurate market price helps lead to more efficient competition.  More choices for customers leads to more efficient competition.



	IIEC observes from the Commission’s recent report to the General Assembly that only 16 out of our 66,000 eligible customers in the IP territory (.0002 or .02 percent) took RES supply in 2002.  IIEC is concerned that there simply is not sufficient RES presence in the near term to jeopardize needlessly the PPO in favor of an “experiment” between IP and the RESs.



	IIEC is concerned about the accuracy of the floating adder approach described in the MOU. IIEC first notes that while supposedly the floating adder is intended to account for the hard or difficult to quantify costs, RES Coalition witnesses attempted to quantify similar costs but only with regard to the ComEd MVI.  IIEC notes that the RES Coalition witnesses presented numerical evidence in an attempt to quantify the actual costs associated with energy imbalance charges, odd lot costs, high energy prices during periods of high demand, the value of sales and marketing resources, etc.



	IIEC raises concerns that the Commission has previously rejected the inclusion of arbitrary costs in developing the market value index.  In the 1999 delivery service tariff proceedings several parties advocated adjustments to the market value for costs that were difficult to identify and quantify.  IIEC also raises concerns about implementation of the floating adder in the MOU as well.  In the original proposal as described in IP Exhibit 1.9, the RES Coalition and IP would leave it to the Commission Staff to determine, in effect, when there would be upward adjustments to the floating adder.  IIEC argues that there are no objective standards or guidelines, in the MOU, which could be utilized in determining whether an incremental increase or decrease to the floating adder is warranted.



	IIEC asserts that the MOU, if implemented, could simply result in customers losing the PPO when they otherwise would not have, without increasing the number of suppliers or level of genuine competition in the IP service territory.



	Therefore, to the extent the Commission finds merit to a floating adder approach, IIEC recommends that such an approach be pursued only if there is no impact on customer eligibility for PPO. Potential ways to accomplish this would be to utilize Rider MVI (current) for PPO application and Rider MVI II (IP proposed) for RES supply applications.  Alternatively, IP could simply offer PPO service to any delivery customer requesting it (irrespective of transition charge levels). In both cases, RESs would have a better chance of competing against PPO service in light of the higher MVI and lower transition charges necessarily produced under the MOU.



4.	Staff



Staff asserts that the method for calculating the proposed adder is different from the method prescribed by the Act, and for this reason the proposal would appear to be in contravention of the statute.  Section 16-102 of the Act defines the term “transition charge” and sets out several elements that are to make up the calculation.



	Staff notes that Section 16-112(a) provides two alternative methods for making the market value calculation:  through tariffs, which are to rely on exchange-traded or market-traded index, option, or futures contracts applicable to the relevant market area, or through the neutral fact-finder process.



	Staff argues that IP’s proposed floating adder would appear to not follow either of the two approaches contained in Section 16-112.  Staff asserts that the proposal would instead replace the statutorily prescribed elements with the parties’ own methodology, which relies on reports of customer switching activity.  According to Staff, the proposal would substitute a different, non-statutory, scheme for making the market value calculation, and conflict with the provisions of the Act.  Staff further argues that Section 16-112(m) appears to specifically limit the Commission’s authority to adopt alternative methods of making the market value calculation.  Section 16-112(m) states:



The Commission may approve or reject, or propose modifications to, any tariff providing for the determination of market value that has been proposed by an electric utility pursuant to subsection (a) of this Section, but shall not have the power to otherwise order the electric utility to implement a modified tariff or to place into effect any tariff for the determination of market value other than one incorporating the neutral fact-finder procedure set forth in this Section.  Provided, however, that if each electric utility serving at least 300,000 customers has placed into effect a tariff that provides for a determination of market value as a function of an exchange traded or other market traded index, options or futures contract or contracts, then the Commission can require any other electric utilities to file such a tariff, and can terminate the neutral fact-finder procedure for the periods covered by such tariffs.  220 ILCS 16�112(m).



	Staff asserts Black letter law that administrative agencies cannot act in ways that are contrary to their governing statutes and that an administrative agency has no general or common law power, and an agency must instead find within its governing legislation the authority it seeks to assert.  Staff argues that any calculation of market value under Article XVI must be made in conformity with the methods prescribed in Section 16-112.



	Staff believes that the lack of customers switching to delivery services, in light of positive transition charges, can be evidence that the MV credit embedded in those transition charges is too low (i.e., that it under-estimates the retail price at which retail customers can be served).  According to Staff, if there is no customer switching, then clearly RESs are unable to make a profit and provide any savings to customers, at the current level of the transition charge and customer switching might be an appropriate foundation for an adjustment to the index upon which Section 16-112 market values are based.



	Staff notes that notwithstanding any legal objections to the MOU, the methodology for estimating market values has some appeal.  First, Staff asserts that the fact that the marketers would be willing to sign affidavits describing their marketing efforts is a strong indication that they are prepared to actively solicit customers in the IP service area.  Second, according to Staff, the notion that the actions of market participants could shed light on the proper valuation of market values may be worth considering. Staff argues that if market prices of a desired accuracy cannot be obtained through methods relying on the observations of wholesale trading activity, then perhaps the accuracy of market values could be enhanced by observing the activities of retail market participants in response to results of the calculations using more traditional methods.



	Staff continues, observing that on the other hand, one result of implementation of the MOU likely will be to cause transition charges to equal zero for some unknown number of customers, which would render those customers ineligible for the PPO.  Staff opines that if RESs were to pick up the customers that lose their PPO eligibility, then the loss of PPO eligibility would be balanced by an increase in competitive activity.  If other barriers that may be hindering the attractiveness of the IP market cannot be overcome, then the effect of the MOU may simply be to move customers from PPO service, where savings can be obtained, back to bundled service.  Staff asserts that this would not be an acceptable trade-off.



5.	Ameren and ComEd



ComEd states that the floating adder proposal, made by the RES coalition, by its terms applied only to the Illinois Power service area and thus was not addressed by ComEd in its rebuttal testimony.  ComEd does note that, in those circumstances where an additional adder is shown to be appropriate, a floating adder makes more sense than a fixed adder.  This is because fixed adders necessarily distort the market.  ComEd further points out that no additional adders are needed to encourage switching in its service area.



Ameren has no objection to the use by Illinois Power of a floating adder.  Ameren does not believe, however, that the application of such an adder to its Rider MVI would be appropriate, and does not seek to implement such an adder.



B.	Beginning value



1.	IP



IP states that the MOU (and the tariffs implementing it) set the appropriate level for the beginning value of the Floating MVI Adder at 0.35 cents/kWh and acknowledges that the numbers and processes embedded in the MOU “represent a compromise on the appropriate starting point for the total value determination” at issue in this case.



IP notes that because the RES Coalition supports the MOU and the tariffs implementing it, the original RES Coalition values are not appropriate in IP’s case assuming the Commission adopts the MOU.  IP further asserts that if the Commission does not adopt the MOU no adder (floating or otherwise) is appropriate.



2.	RES Coalition



As set forth in IP Exhibits 1.8 and 1.9, the Capacity Demand Credit should be set at $12 per kW-year.  The floating adder should initially be set at 3.5 mils per kWh ($3.50/MWh).



C.	Incremental Changes



1.	IP



IP states that the MOU (and the tariffs implementing it) set the appropriate level for incremental changes in the value of the Floating MVI Adder at 0.1 cents/kWh.  The MOU was executed on behalf of three groups with disparate interests and therefore the numbers and processes embedded in the MOU “represent a compromise on the appropriate starting point for the total value determination” at issue in this case.  IP argues that by fine-tuning the level of adjustments, the Floating MVI Adder “allows the market itself to make the determination of what is correct, rather than the theoretical arguments of biased market participants.”



Similarly, it should be noted that the original RES Coalition proposal set the incremental change also at 0.1 cents/kWh.  However, IP reiterates that if the Commission does not adopt the MOU IP believes no adder (floating or otherwise) is appropriate and as a corollary, no incremental change is warranted absent a Commission Order mandating such a change.



2.	RES Coalition



The RES Coalition recommends that the Commission direct that automatic adjustments occur in increments of $1/MWh, based upon the level of “switching activity.”



The RES Coalition states that the level of “switching activity” should be defined as:  (1) the total annual MWh either switching to or staying on RES supply in the current period, as compared to (2) the total annual MWh either (a) switching to or staying on RES supply, (b) switching to or staying on PPO supply, or (c) switching to bundled utility supply.  The RES Coalition notes that the automatic adjustment is based upon the percent of switching customers that are switching to or staying on RES supply.  According to the RES Coalition, in a given period, less than 33% of the switching customers are switching to or staying on RES supply, then the MVECs would be adjusted upward by $1/MWh.  However, if in a given period more than 66% of the switching customers are switching to or staying on RES supply, the MVECs would be adjusted downward by $1/MWh.



The RES Coalition states that the Commission Staff would be empowered in certain circumstances to suspend the automatic incremental upward movement of the floating adder.  The RES Coalition notes that this provision was included to guard against non-compliance with the MOU by a member of the Supplier Coalition.  According to the RES Coalition, any suspension of the upward movement of the floating adder would occur only if Staff in its sole opinion determined that either RESs were not marketing in IP’s service area or that it had insufficient information to determine the level of marketing activity.



The RES Coalition states that under the original proposal, Staff could only suspend the upward movement of the adder; under no circumstances would Staff be placed in a position where it could reduce the adder.  The RES Coalition asserts that  the only way in which the floating adder would be reduced is if more than 66% of the switching customers were switching to, or staying on, RES supply; in which case the reduction would be automatic.



D.	Limits on floating MVI adder



1.	IP



IP notes that the MOU (and the tariffs implementing it) set the appropriate limits for the value of the Floating MVI Adder—never less than zero and never more than 1.0 cents/kWh.  IP observes that the MOU was executed on behalf of three groups with disparate interests and therefore the numbers and processes embedded in the MOU “represent a compromise on the appropriate starting point for the total value determination” at issue in this case.  IP argues that by maintaining the Floating Adder within a range that is consistent with the parties’ positions in this case, the parties have indicated a willingness to let the market work within bounds.  Should events arise that would indicate the need for an Adder outside these bounds, then the affected party(ies) can always seek redress from the Commission.  In the absence of such an indication, the Commission should adopt the MOU limits.



However, IP reiterates that if the Commission does not adopt the MOU, then, for the reasons set forth above, no adder (floating or otherwise) is appropriate and as a corollary, no bounds need to be set.



2.	RES Coalition



The RES Coalition states that as set forth in IP Exhibits 1.8 and 1.9, the floating adder shall never be less than $0/MWh nor ever be greater than $10.00/MWh.



E.	Determining Level of Marketing Activity



1.	IP



IP insists that one of the key points in the Floating Adder concept is deciding when the adder should float up or down (or remain the same).  Under both the RES Coalition’s original proposal and the MOU, the metric used is customer load that switches to or stays with RES supply.



	IP asserts that the use of customer switching is particularly apt given the Commission’s recent decision in another case.  In a case involving the declaration of a service competitive under the Customer Choice Act, the Commission found that switching data could be used as one indicator in determining if competition exists.  See ICC Docket No. 02-0479, Interim Order at 55 (November 14, 2002).  The use of switching activity also makes sense in the present case because the price RESs have to compete against is the market value embedded in the PPO price; if that price is too low, the RESs’ ability to compete is hindered.  Other factors (such as customer density and RES activity) also have an impact on customer switching.



	However according to IP, customers will likely only switch if RESs market to them in one form or another.  IP believes that a key component to the Floating MVI Adder is a requirement that the Supplier Coalition actually undertake sufficient marketing activity.  IP further believes that such a requirement has the added benefit that customers and the Commission can now be assured that RESs will not ignore a large portion of the downstate market.



	Because of sensitivities about the Supplier Coalition providing detailed information to IP (even though, as an IDC, IP is only a passive market participant) regarding each member’s activities, the parties to the MOU agreed to have a non-market participant act as the monitor and chose the Staff of the Commission to serve in that role.  Staff’s position as a party knowledgeable of the Illinois electric market and the various RESs also counsels that they undertake this task rather than having to train some other neutral monitor.  IP thus believes that Staff should function in the role of the monitor.  Furthermore, the amount of work should not be substantial:  collecting and analyzing six affidavits every 2 or 3 months and then informing IP whether the Floating MVI Adder can increase.  This is a minimal amount of burden to gain the substantial benefits of the Floating MVI Adder.



	IP states that if for whatever reason, the Commission does not decide to have Staff perform the role envisioned by the MOU, then all parties to the MOU have agreed to an alternative (but less efficient) process.  In this alternative, each member of the Supplier Coalition would supply a much less detailed affidavit to IP.  The Floating MVI Adder would then be able to increase.  If, for whatever reason, however, IP believed that insufficient marketing activity had occurred in its service territory, then IP’s recourse would be to make a tariff filing at the Commission to return the Floating MVI Adder to the level it would have been at had there been no increase in the applicable period.  Under its traditional processes, the Commission could handle such a filing by either suspending or not suspending it.  If suspended, then all interested parties would go through the normal Commission processes for such cases.



IP advocates the use of customer switching as the metric to determine whether the Adder should change from one period to the next is appropriate and some form of monitoring RES marketing activity is needed.  Although IP prefers the more efficient monitoring mechanism crafted by the parties in the MOU, it is willing to accept a more traditional Commission process.



2.	RES Coalition



The RES Coalition states that as set forth in IP Exhibits 1.8 and 1.9, under the terms of the MOU, the Staff could suspend the upward movement of the floating adder, if it determined that a sufficient marketing effort was not occurring.  To assist in that determination, the members of the Supplier Coalition have agreed to provide Staff with a compliance filing of an affidavit specifying the marketing activity to IP customers.



Alternatively, if Staff is unwilling or unable to accept this role, Illinois Power witness Blackburn proposed at the hearings that the affidavit could be filed with Illinois Power, and the burden would be placed upon Illinois Power to come forward with a filing requesting that the Commission suspend the upward movement of the floating adder.  This alternative approach, while less desirable, would be acceptable to the RES Coalition.



3.	Staff



Staff believes that there is a fundamental problem with the MVI adder proposal, as described in the MOU, and that is the role the Staff would have to make the market value adder determination.



Staff cites to Section 16-101 of the Act that requires all tariffs and rates be formulated under the requirements of the Act, unless a provision in article XVI specifies otherwise.  Section 16-112 requires that the market value figure be set either through “a tariff that has been filed by the electric utility with the Commission pursuant to Article IX of this Act” or through the neutral fact-finder process described further in section 16�112.  Staff believes that the MOU assigns to Staff a different and much larger role than is contemplated by either of the two statutory methods for making the calculation, however, for it gives to Staff the authority to make final determinations that cannot be reviewed or considered by the Commission.



	Staff argues that applying the MOU would constitute an improper delegation of authority by the Commission.  Staff believes that under the proposal, its periodic calculation of the adder would be a final adjudication of substantive rights, for that decision would determine, with finality within the Commission, the amount of this particular component of power rates; the proposal does not assign any role in this process to the members of the Commission.  Staff further believes that such a delegation of authority to Staff would be inconsistent with the principle that precludes delegation of the authority to make final adjudications or other decisions that have an important impact on public policy.



F.	Conclusion



The floating adder approach would substantially reduce the risk to the utility of the MVI model producing MVECs that are too high and would reduce the risk to customers and competitors that the MVECs would be set too low.  Such an approach addresses the operational barriers that continue to frustrate competitive development and focuses upon the actual workings of the competitive market in IP’s service area.



Staff is the only party to the proceeding to question whether the Commission has the legal authority to carry out the terms of the MOU, although it does not conclude that it, in fact, lacks such authority.  Indeed, a review of the relevant case law demonstrates that the Commission may adopt the floating adder approach and the floating adder approach is derived from a market based index.



The courts previously have indicated that the Commission may establish “rate parameters.”  Since the “parameter of rates” in the MOU has a specific, pre-determined top and bottom, the Commission would not be delegating the ratemaking to Staff, but instead would only be allowing pre-determined rates to go into effect under specific market scenarios.  Further, the operation of the floating adder and all of its terms are included in IP’s tariffs that fully comply with the publication requirements of the Act.



The Commission also finds that the MOU as a settlement by some of the participants to this case is supported by the evidentiary record that is the IP floating adder is based upon a market index; the floating adder contains specific mechanisms for adjusting the MVI based upon certain activities; and is within the range of market values advanced by other parties.



As a result, the Commission approves the MOU to address some of the deficiencies in the MVI formula in properly reflecting the cost of electric power and energy delivered at retail and shall allow Illinois Power to implement the “floating adder” approach, including the further revisions that IP recommended at the hearings.



	The Commission believes that the MOU as contemplated by the signatories carefully balances the risk of not implementing such a methodology in the IP territory for the transition period and the risk of customers potentially losing the PPO as a competitive supply option.



Given the Commission’s approval to suspend the transition charge in the Ameren territory in order to spur market development, the Commission does not find that the impact of this MOU to be materially different in that IP could at any time petition to eliminate its transition charge without the affirmative commitment of suppliers to register and actively market in the territory.



Additionally, the Commission sets the Capacity Demand Credit at $12 per kW-year.  The floating adder should initially be set at 3.5 mils per kWh ($3.50/MWh) and the floating adder shall never be less than $0/MWh nor ever be greater than $10.00/MWh.



The Commission also adopts the alternative monitoring solution advanced by IP and the RES Coalition, in which each member of the Supplier Coalition would supply a detailed affidavit to IP.  According to the alternative monitoring solution, the Floating MVI Adder would then be able to increase.  If IP believes that insufficient marketing activity has taken place in IP’s service territory, then IP’s recourse would be to make a tariff filing at the Commission to return the Floating MVI Adder to the level it would have been at had there been no increase in the applicable period.  Under its traditional processes, the Commission will handle such a filing by either suspending or not suspending it.  If suspended, then all interested parties would go through the normal Commission processes for such tariff cases.



The Commission rejects IIEC’s proposals concerning the preservation of PPO opportunities.  Market values should not be intentionally understated for the sole purpose of preserving PPO eligibility.  Under any MVI-PPO scenario as envisaged by the statute, a customer may run the possibility of being ineligible for the PPO.



IV.	Multi-year Transition Charge Option



	In their initial filings in these proceedings, both ComEd and IP proposed to implement multi-year transition charge options.  ComEd asserts that it is not, and cannot be, required to offer a longer-term transition charge.  ComEd states that it voluntarily made its proposal in response to requests from others.  ComEd says it has offered to implement an “optional experimental” tariff, Rider CTC-MY, that permits customers who receive an individually calculated CTC and are not taking service under Rider PPO or subject to CTCs for Applicable Period B to lock-in their CTCs for a two-year period.  Under ComEd’s proposal, customers electing this rider would purchase electric power and energy from a RES, or under Rider ISS, but not Rate PR, would forgo both the ability to take service under Rider PPO and the ability to return to bundled service during the two-year lock-in period.  ComEd proposes for the calculation methodology of the two-year CTC rates to be similar to that used for the one-year CTCs, but would extend for two twelve-month periods.  



	IP indicates that its multi-year market value proposal is to publish multi-year market values and to calculate corresponding transition charges using those multi-year market values covering 2 or 3 years, assuming data is available.  IP states that these multi-year market values will be calculated once a year, when IP believes data is most plentiful.  IP says it has made accommodations to permit most customers to be eligible to take a multi-year market value during the January and February bill cycle window in which a contract can have an effective date.  According to IP, customers can re-set their Anniversary Date to the effective date of their multi-year market value contract and will be permitted to cancel their PPO contract earlier in order to begin a multi-year market value contract in the January or February bill cycle months.  



Under IP’s proposal, the multi-year market values will incorporate the floating adder at the level of the adder set for the annual market values published in the same December as the multi-year market values; the floating adder will not thereafter be adjusted during the term of the corresponding multi-year market value contract.  If a customer chooses a multi-year market value, IP says its tariffs make it clear that a customer cannot be served under any IP electric service option, bundled or unbundled, during the term of its multi-year market value contract.  IP asserts that this restriction is consistent with Section 16-112(o) of the Act.  IP plans to require any customer seeking to enter a multi-year market value contract to execute an affidavit regarding this provision to ensure that customers understand this provision.  



According to IP, the Act does not require a utility to offer a multi-year market value option unless the NFF publishes values for multiple years.  IP says the first sentence of Section 16-112(n) of the Act only mandates a multi-year value when there are sufficient summaries, a term IP says is used only for the NFF process in Section 16-112(c)).  IP also asserts that 16-112(n) of the Act permits the utility to require that customers wishing to enter a two-year contract provide the utility with one-year notice and those wishing to enter a three-year contract provide two-year notice.  IP says it has chosen to permit customers to choose its multi-year options on 7 business days’ notice and after the market values have been determined and published.  IP states that it also has not imposed any restrictions on its multi-year proposal relating to types of customers who are eligible or the amount of load that can take such market values.



	Ameren did not propose to implement a multi-year transition charge, however, the RES Coalition proposed that Ameren be required to offer a multi-year transition charge for the remainder of the transition period should Ameren re-implement its transition charge in June, 2005.  Ameren indicated that it would be willing to propose an option for customers to subscribe to an 18-month transition charge in such an event.  Ameren indicates it has not developed a specific proposal for such an 18-month transition charge, but would model such offering on any approved for ComEd and IP in this proceeding.

	

A.	Availability of Multi-year Contracts



1.	IP



	IP states that under its proposal, customers served under a previous multi-year market value contract would not be eligible to enter into a new multi-year contract.  For example, IP says if a customer enters into a multi-year market value contract in 2004, that same customer could not break the 2004 contract to enter a new one in 2005.  



IP also states that customers who have binding contracts, either tariff-based or competitive under Section 16-116 of the Act would not have the multi-year option available during the term of those contracts pursuant to Section 16-129 of the Act.  IP says that under its proposal, customers who have tariff-based obligations, due to a return to bundled service after having been on delivery services, would not have the multi-year option available during the term of that tariff-based commitment.



	According to IP, in an effort to increase the number of customers who can take advantage of a multi-year market value contract, IP has voluntarily agreed to let customers re-set their Anniversary Date to a point in the January-February bill cycle window and to let PPO customers terminate that service prior to the normal one-year period in order to take a multi-year market value.  



In response to IIEC’s bimonthly multi-year MVI recommendation, IP asserts that the calculations are not trivial, especially when the added burden of calculating accompanying TCs is included.  According to IP, that is the reason that TCs incorporating multi-year market values will not be available until several days after the actual market values are known and published.  IP states that it is not willing to go through this additional work every two months, especially when doing so may be for naught and will not solve the problem the IIEC purports to fix.  



According to IP, IIEC argues that without bi-monthly calculations, customers without an anniversary date in the January-February bill cycle months will be unable to make a valid comparison of their options.  IP contends that no customer, including those who have anniversary dates in the January-February bill cycle months, can make a full comparison of their options because no customer can possibly know what will happen in the second or third years of their contract in terms of the annual values that would only in those later years become available.  IP states that no customer can know whether the market prices will go up or down and whether their TCs will go down or up.



IP asserts that IIEC has offered a proposal that guarantees many customers cannot enjoy the benefits of the multi-year option through the ability to match TC period with the underlying commodity contract and relative TC certainty through the end of the mandatory transition period.  IP contends that the data needed to make the calculations necessary for multi-year market values is most plentiful toward the end of the year, when IP proposes to make its multi-year calculation.  According to IP, IIEC throws out a red herring when it states that Platts’ data is published on a daily basis and contained data on multi-year prices.  IP states that Platts can only publish values that exist, and if no out-year trades occur, then there is nothing to publish.



IP asserts there is no evidence that Platts publishes relevant data for the entire three-year period, every single day of the year.  IP states that unlike for the annual calculation, IP only uses actual trades for calculating a multi-year market value.  IP says that if there are insufficient trades to make a multi-year calculation for either year two or year three then no multi-year values for that period will be set.  According to IP, under IIEC’s proposal, if there are insufficient trades for the setting of a multi-year value for the third year period, then all customers in that bi-monthly group would have no three-year option available to them, while groups such as the January-February bill cycle group, may well have this three-year market value option available to them.  IP claims that in this situation, only a select number of customers would be able to have a multi-year contract that matched a three-year commodity purchase from a RES.



IP says it will not publish multi-year market values that extend beyond the mandatory transition period.  IP claims that, as a result, under the IIEC’s proposal, only those customers with January-February bill cycle anniversary dates would even have the opportunity to fix a multi-year contract through the end of the transition period.  IP says that all other customers would not be able to have such certainty for the complete, final year of the mandatory transition period.



IP asserts that under its proposal, and with its relaxed rules to make almost all customers eligible to take advantage of the multi-year option, all eligible customers will (1) have the same access to the longest period which can be calculated, up to three years and (2) to the extent values can be established, have the ability to enter into a multi-year contract through the end of the mandatory transition period.  



According to IP, IIEC complains about the amount of time a customer has to make a decision to use the multi-year market values.  IP claims this is a problem of IIEC’s own making, brought about by its request for more frequent multi-year calculations.  IP states that only under IIEC’s proposal do customers lack the amount of time to decide that the IIEC claims they need.  In IP’s view, IIEC misses the fundamental point in IP’s proposal that every customer has almost two full months to make up its mind.  IP asserts that this amount of time is longer than other decisions that customers must make under the current bi-monthly process and is longer than the General Assembly believed customers needed because it imposed a 30-day window after the market values are known for customers to exercise an option under Section 16-112(n) of the Act.  It is IP’s position that there is no need for more time.



2.	IIEC



	IIEC objects to IP’s proposal whereby the multi-year MVI would be offered only once per year, based on the December multi-year MVI numbers.  In IIEC’s view, this proposal is at odds with the single year MVI, which IP offers six times per year.  IIEC complains that customers whose anniversary date fall outside the January and February window for the multi-year option will not have the opportunity to compare and choose between the single year and multi-year options and the associated transition charges. IIEC argues that under IP’s proposal, on January 1 a customer would have the option of choosing a multi-year MVI but would then not have the option of choosing the then forward looking single year MVI.  IIEC argues that a customer does not have the ability to decide which option best suits its purpose.  It is IIEC’s position the multi-year MV option should be provided to customers on their anniversary date simultaneously with the single year MV option.



	According to IIEC, IP ignores the fact that in order to determine the economics of electing a particular risk management tool, customers need to know and be able to compare the costs and risks associated with selecting one particular tool over another.  IIEC asserts that customers need to be able to compare the multi-year approach and the single year approach at the same point in time or face the possibility that they will have less than the full information needed to make an appropriate decision.  IIEC claims that in evaluating their various supply options, customers should consider the total cost of each option and that total cost would include transition charges.  In IIEC’s view, IP’s approach deprives customers of the ability to consider the total cost of their various options in a realistic fashion.



	IIEC states that IP wrongly suggests that to have the single year market value and the multi-year market value calculated with the same frequency would cause customers with anniversary dates early in the year to be less likely to have a multi-year option available to them because the data necessary to calculate the multi-year market value are not likely to be available late in the calendar year.  IIEC states that IP plans to use data from Platts, which is published on a daily basis and contains data on multi-year prices, to determine multi-year market values.  Thus, IIEC concludes that the required data are available year round and that IP’s contention that there may be insufficient data for the calculation of the multi-year market values for customers with anniversary dates earlier in the year is without merit.  



	IIEC asserts that, under some circumstances, if a customer wished to choose among PPO, single year RES supply and multi-year RES supply under comparable terms, knowing all costs of the option, including transition charges, the customer would be unable to do so or would have to take extraordinary measures to do so.  According to IIEC, IP ignores the practical application of its approach.  IIEC recommends that IP provide customers additional time to evaluate the merits of the single year versus the multi-year option.



	In its reply brief, IIEC states that under IP’s proposed methodology, there is a risk that there will be no multi-year option available to customers in the absence of data based on actual trades.  IIEC says that with regard to the single year market value option, IP established a hierarchy of data to use in the event insufficient data exists to establish off-peak forward prices used to calculate the single year market value.  According to IIEC, IP has made provisions in its single year market value calculation for what happens in the absence of actual trades and trading data, in the calculation of market value.  IIEC states that IP has made no such provision in the calculation of its multi-year market values.  IIEC suggests that there is no assurance on a going forward basis that under IP’s proposal there will be a multi-year market value option.  



	In IIEC’s view, failure to establish a data hierarchy means that there is a distinct possibility that the multi-year option will be available on paper but not in reality.   In its reply brief, IIEC recommends that IP and other utilities be compelled to develop a data hierarchy for the multi-year option similar to that used in the single year option in order to ensure its availability.



IIEC disputes IP’s claim that under its multi-year approach, IP has made accommodations to permit most customers to be eligible to take the option during the January and February billing cycle.  IIEC argues that IP has failed to consider the fact that customers taking RES service have made contracts and commitments independent of IP, which may prevent them from taking advantage of the IP option, given the fact that it is available only one time each year.   



According to IIEC, there are circumstances that will have the effect of practically limiting the availability of the multi-year option in the IP service territory.  In its reply brief, IIEC claims that under IP’s tariff SC 24 customers must give one-year notice to terminate SC 24 service and therefore, an SC 24 customer with a service anniversary date of January 31 would have had to give notice of its intent to terminate service under SC 24 in order to take the multi-year option on January 31, 2003.  IIEC argues that the customer would not know the multi-year values and transition charges until near the end of December 2004.  IIEC states that such a customer would have the option to revoke its notice of termination of SC 24 service as long as it did so at least 60 days before the date the service was to terminate.  



IIEC also complains that existing SC 24 customers having a service anniversary date prior to the date the multi-year option is incorporated into IP’s tariffs will not learn of the availability of the option and understand the steps necessary to be taken in order to exercise the option until it is too late for them to give the one year notice.  IIEC states that such customers under the IP proposal will not be able to take the option in 2004.  IIEC also complains that customers under an IP competitive service contract or a special tariff contract will not be allowed to take the multi-year option.



According to IIEC, IP desires to move as many customers from the PPO option as possible and therefore, has made it easy for PPO customers to move to the multi-year option and difficult for all other customers to do so.



3.	Conclusion



The Commission first observes that, as with many other issues in this proceeding, this one has no easy resolution.  Under IP’s proposal, many customers will not have the opportunity to directly choose between a one year RES contract and a multi-year RES contract.  However, under that proposal a relatively large number of customers may have the opportunity in both 2004 and 2005 to obtain a multi-year RES contract for the remainder of the mandatory transition period.  This does not appear to be the case under IIEC’s proposal.  



The Commission rejects IIEC’s proposal under which IP would calculate multi-year MVIs on a bimonthly basis.  While IIEC’s proposal would provide some benefits, overall, the Commission believes IP’s proposal to make the multi-year market values available during the January and February bill cycle months is superior.  This finding is conditioned upon IP also implementing its proposal that allows customers to cancel their PPO contracts, reset their anniversary date and begin a multi-year market value contract during this period.  The Commission further proposes that IP modify its multi-year MVI data hierarchy so that it is the same as its single year data hierarchy.  This change is necessary to provide a strong likelihood that customers can, in fact, enter into multi-year MVI contracts for the remainder of the mandatory transition charge period.  In the absence of this latter change, it is possible the Commission would find IIEC’s proposal to require bimonthly multi-year MVI calculations superior to IP’s proposal.



B.	Limitation on Load Eligible for Multi-year TC Contracts



While IP proposes no limitation on load eligible for multi-year transition charge contracts, ComEd proposes to limit multi-year contracts to 500 megawatts of total load.  ComEd says this represents approximately thirty to forty percent of the RES-served load for customers with more than one megawatt of demand.  Under ComEd’s proposal, the 500-megawatt limit would be administered as follows:  ComEd would take applications for Rider CTC-MY on a first-come, first-served basis.  ComEd would use the peak demand for the most recent twelve months for each customer.  When the total of peak demands reaches 500 megawatts, no more applications would qualify.  In subsequent years, to the extent that the accounts remaining on the rider create a total peak demand from the most recent twelve months below 500 megawatts, new applications would be accepted until the total of peak demands reaches 500 megawatts again.



1.	The RES Coalition 



According to the RES Coalition, imposing a 500 MW limitation on the availability of a multi-year MVEC/CTC lock-in is inconsistent with ComEd’s position of wanting to have certainty and move customers off system supply and into the competitive market.  The RES Coalition asserts that if the Commission concludes that ComEd needs some reasonable means to manage market growth and customers leaving their system, a customer-specific CTC may be a justifiable requirement for limiting the availability of the multi-year MVEC/CTC lock-in option with respect to certain customer groups.  



It is the RES Coalition’s position that under no circumstances should the Commission allow ComEd to prevent any customers for whom the provision of electric power and energy has been declared competitive from locking in its CTCs and MVECs for multiple years.  The RES Coalition asserts that it would be unreasonable to prevent a customer from exercising a multi-year lock-in at the very same time that ComEd is scheduled to phase out its supply obligation to that customer and force such customers into the competitive marketplace.  The RES Coalition also claims that ComEd has failed to justify limiting the availability of a multi-year lock-in for those customers currently being directly served by RESs.  



According to the RES Coalition, ComEd provides contradictory information regarding whether it is willing to remove the load restriction on the availability of Rider CTC-MY.  The RES Coalition states that in one instance, ComEd states that it is willing to “removing any limits on the total load allowed under the Rider [CTC-MY].”  The RES Coalition asserts that ComEd reverses itself and states that ComEd is “not willing to make Rider CTC-MY available for either an unlimited amount of total load or an unlimited amount of time.” 



2.	IIEC



IIEC states that ComEd’s proposed 500 MW limit could result in as few as four or five customers on the ComEd system being eligible.  According to IIEC, there are 350 to 375 customers with demands of 3 MW or more on the ComEd system and over 1,800 customers with demands of 1 MW or more on the ComEd system.  In IIEC’s view, ComEd’s proposal to limit the multi-year market value option cannot be considered reasonable, when as few as four or five customers out of hundreds may ultimately receive the benefit of the service.



IIEC finds ComEd’s proposal particularly troublesome as it relates to the 3 MW and over customers, since the Commission declared tariffed service to these customers competitive by operation of law.  IIEC argues that if ComEd believes the market is competitive for these customers, it should, at a minimum, make the multi-year option available to any customer in the 3 MW and over class.



IIEC asserts that, contrary to ComEd’s contention regarding the lack of data, data to support the multi-year option is published daily in trade publications known as Platts Energy Trader.  IIEC claims that while IP proposes to use the same information to set its multi-year market value, IP has proposed no load limit on its multi-year market value option because of concerns about lack of data.  IIEC recommends that the Commission direct ComEd to remove the limitation of 500 MW and offer the multi-year option to any customer subject to competitive service declarations.



3.	Trizec



Trizec states that volatile CTCs have been a problem for all customers who purchase electricity competitively.  Trizec asserts, therefore, that multi-year CTC contracts should not be limited to 500 MW of load as proposed by ComEd and should instead be available to all customers who are eligible for individually calculated CTCs.  



Trizec claims that problems caused by the yearly changes in the CTC were particularly acute this past summer when retail customers with existing multi-year contracts for purchase of competitive electricity experienced a substantial increase in ComEd’s CTCs from ComEd’s 2001 Applicable Period A to ComEd’s 2002 Period A.  It is Trizec’s position that price uncertainty due to the CTC is a serious impediment to the development of a truly competitive electricity market in ComEd’s service territory.  Trizec asserts that since volatile CTCs have been a problem for all purchasers of competitive electricity, the amount of customers eligible for multi-year CTCs should only be limited to the extent a limit is required due to administrative infeasibility.  Trizec contends that ComEd has made no showing that it is necessary to have an eligibility limit for administrative reasons.  Trizec recommends that the multi-year CTC option be made available to all customers for whom individual CTCs are calculated by ComEd.



4.	DOE



According to DOE, ComEd’s proposal to limit the availability of Rider CTC-MY to 500 MW of load is inappropriate.  DOE claims that of particular concern is that Rate 6L service for customers with loads of 3 MW or more has been declared competitive.  DOE says that means that once they leave Rate 6L they no longer have that service option available to them.  DOE contends that since Rate 6L service is the only current option that will afford these customers the ability to get locked-in prices for the remainder of the transition period, ComEd’s proposal is tantamount to depriving these customers of firm, fixed-price service if they are unable to subscribe to Rider CTC-MY.  According to DOE, the approximately 375 customers that fall into this category account for approximately 2,500 MW of load.  DOE asserts that approximately 80 percent of the load of these customers will be unable to obtain locked-in prices under ComEd’s proposal.



DOE believes ComEd’s proposal is particularly unfair for this customer group.  According to DOE, not only are these customers denied the ability to continue to take Rate 6L service once they opt for market based rates, but ComEd’s proposal would allow only a few of those customers to lock in firm market-based rates for the duration of the transition period.  DOE indicates that it does not understand ComEd’s argument that the 500 MW cap is intended to limit the risk that ComEd will incur to provide multi-year CTCs.  DOE believes that ComEd should be capable of fully hedging any risk associated with offering fixed out-year CTCs.  DOE claims that risk can be equally well hedged if it is 500 MW or the full 2,500 MW.  



DOE also believes administration of ComEd’s proposed limitation will lead to significant difficulties both for ComEd and for customers.  DOE claims it is unclear how the allocation of the 500 MW availability would be handled and that it is unclear how a “first-come-first-served” process would work.  According to DOE, it is likely that subscriptions would be made to keep open options as long as getting in the queue would not immediately commit the customer to taking the service.  DOE suggests that it is likely to result in an “Oklahoma Land Rush” situation and asserts that ComEd offered no guidance about how customers would be queued up if this situation exists.



DOE believes there is no need for ComEd to cap the availability of Rider CTC-MY in order to limit its risk.  DOE says that if ComEd insists on limiting the availability of this service, DOE recommends that the cap be set high enough to accommodate all of the customers with loads of 3 MW or more.  DOE suggests that the limit should be set at something above 2,500 MW, perhaps, 2,600 MW, since it is DOE’s understanding that the 2,500 MW figure is a coincident demand figure.



5.	BOMA



BOMA asserts that ComEd’s proposed the 500 MW limitation is unreasonable given the recent Commission decision regarding the ability of ComEd to declare customers 3 MW and greater competitive in Docket No. 02-0479.  BOMA claims the majority of these customers would not have the ability to lock-in multi-year CTCs with a 500 MW limitation.  BOMA believes that from a customer perspective, consumers should be able to have certainty with regard to charges throughout the remainder of the transition period.  BOMA argues that since these customers now have severe limitations on the types of services available, at a minimum, any limitation on CTC-MY should not include those customers whose ability to take bundled service is restricted.  



6.	NEM



NEM recommends that the benefits inherent in Rider CTC-MY not be limited in the manner proposed by ComEd.  NEM suggests that the increased certainty provided by the Rider will permit customers and competitive suppliers to evaluate and enter into long-term agreements.  NEM believes that this benefit should not be unnecessarily restricted.



7.	Staff



Staff states that only customers with individual transition charge calculations can vie for service under Rider CTC-MY.  Staff recommends that the customers eligible for individual transition charge calculations should be expanded to include all customers with a demand greater than 400 kW.  As a result, Staff recommends that the customers with demand between 400 kW and 1,000 kWh be permitted to compete in the multi-year transition charge lottery.



Staff indicates that it does not oppose the intervenors’ suggestions permitting all competitive service customers to have a right to a multi-year transition charge.  Staff states that competitive service customers are not eligible to return to bundled service, making such customers more dependent on service provided by RESs than other customers that have the full array of supply options available to them.  According to Staff, multi-year customers are equally dependent on RES supply, since multi-year customers give up their rights to PPO service. 



Staff suggests that if competitive service customers were automatically eligible for a multi-year transition charge, the remaining issue is whether the 500 MW maximum should be raised or removed, as the intervenors suggest.  Staff states that ComEd has about 350-375 ComEd customers with a demand greater than 3 MW.  Staff asserts that the 500 MW limit would have to be doubled or tripled to give customers with a demand between 400 kW and 1 MW a realistic chance to be successful in the multi-year transition charge auction if competitive service customers were automatically eligible for multi-year transition charges.



8.	ComEd



ComEd states that due to the risks involved with offering this rate, ComEd is not willing to make Rider CTC-MY available for an unlimited amount of total load.



9.	Conclusion



The Commission finds this aspect of ComEd’s proposal particularly troubling.  ComEd’s proposed 500-megawatt limit, while entirely arbitrary, may be somehow related to its attempt to characterize Rider CTC-MY as an “experiment.”  In the Commission’s view, the original market value index tariffs approved for ComEd in 2000 as well as those approved for ComEd, IP and Ameren in 2001 were more experimental in nature than is Rider CTC-MY.  Because this multi-year option is not an experiment, the Commission rejects the arbitrary 500-megawatt limit.  Furthermore, the Commission finds that ComEd has not sufficiently explained why Rider CTC-MY should be considered an experimental tariff and proposes that ComEd remove any reference to an experiment from Rider CTC-MY.



In the Commission’s view, fairness demands that, at a minimum, all customers for whom bundled electric service has been declared competitive have the opportunity to lock in a multi-year transition charge for the longest period possible.  Customers for whom bundled electric service has been declared competitive forego the opportunity to return to bundled electric service and the opportunity to take advantage of the power purchase option, when any such customer chooses to take delivery services.  Any one of these customers that subscribes to delivery services is totally dependent upon RESs for future supply and the Commission, therefore believes, each should have the opportunity to choose a multi-year transition charge contract with the longest term possible.



ComEd’s only justification for its proposed limit is some unspecified concern about the risks involved with offering this rate.  Given that ComEd no longer has a “provider of last resort” obligation for certain customers, the Commission cannot conceive, and ComEd failed to identify, any risk to ComEd from providing all such customers the opportunity to enter multi-year transition charge contracts.



The multi-year option was touted as a benefit to customers; however, the proposed 500-megawatt limit would have ensured that an insignificant percentage of ComEd’s customers would be eligible for this purported benefit.  The Commission proposes that ComEd modify its tariffs so that Rider CTC-MY is available to any customer for whom bundled electric service has been declared competitive pursuant to Section 16-113 of the Act.



C.	Length of Multi-Year Contracts



1.	The RES Coalition



	The RES Coalition claims it is essential that customers be allowed to lock-in their multi-year MVECs and transition charges through the end of the mandatory transition period, not just for a two-year period.  In the RES Coalition’s view, it is notable that IP proposed a lock-in option for customers through the remainder of the transition period.  The RES Coalition states that in the event that Ameren seeks to reinstate the collection of CTCs, Ameren has agreed to offer a multi-year CTC through the end of the mandatory transition period.  The RES Coalition recommends that the Commission direct ComEd to offer customers the opportunity to lock-in their transition charges and MVECs through 2006.



2.	Trizec



	It is Trizec’s position that customers should be allowed to fix their transition charges for the remainder of the competitive transition period.  Trizec asserts that allowing customers to establish transition charges through the end of the transition period will enable them to enter confidently into long term electricity supply contracts.  Trizec states that if this is allowed, electricity consumers will be able to synchronize their transition charges with long-term competitive electricity price proposals.  Trizec also argues that unless ComEd allows all customers in the 3 MW and greater class to fix their transition charges through the end of the transition period, there may be a widespread customer exodus of 3 MW and greater customers currently purchasing RES supply to ComEd’s Rate 6L because there is now only a one-time opportunity for these customers to go back on Rate 6L under ComEd’s recently revised Rate 6L.  In Trizec’s view, such an exodus would represent a substantial setback to the competitive electricity market in Illinois.



3.	DOE



	According to DOE, the primary reason that the Rider CTC-MY should provide a fixed MVI through December 2006, or at least through the May 2006 meter read, is that many large customers desire to obtain a fully fixed price from the market that they can compare with the fixed Rate 6L, because these customers are, by nature, risk averse.  DOE argues that in the absence of a 3-year fixed MVI/CTC, it is not possible to hedge the third year of the transition period.  DOE is concerned that many customers are likely to wait until the spring of 2004 to evaluate their options for the remainder of the transition since, under ComEd’s proposal, they can get a locked-in CTC from June 2004 through May 2006.  DOE says that under this scenario, customers should be able to obtain firm, all-in price bids from ARES for that same two years, which they can compare to the certainty of Rate 6L rates.  DOE asserts that for the upcoming year, these customers would most likely return to Rate 6L to keep their options open.  In DOE’s view, ComEd’s proposal may have the unintended effect of encouraging a wholesale return to Rate 6L at the end of May 2003. 

 

DOE urges the Commission to encourage the extension of ComEd’s proposed Rider CTC-MY through the remainder of the transition period.  DOE asserts that the risk to ComEd of providing that third year fixed MVI should not be a critical concern because ComEd will be able to fully hedge any risk associated with the actual market price deviating significantly from the market price used in determining the third-year MVI. DOE also believes that ComEd’s concern about the increased risk that customers would have to carry is misplaced.  DOE claims that any customer who took advantage of the multi-year CTC would be doing so voluntarily because that customer values price certainty and is willing to take the risk that the actual CTC will be less than the multi-year CTC for which it contracts.  In DOE’s view, that is the nature of a price hedge and the Commission should be unconcerned about customers taking on that type of risk as long as they do so voluntarily.



4.	ComEd



ComEd objects to the suggestion that Rider CTC-MY be extended through the May 2006 billing period.  According to ComEd, a longer-term CTC exposes ComEd and customers to additional risk, given shifts in market prices.  ComEd argues that expanding Rider CTC-MY beyond two years would expose ComEd and customers to greater risk because data might not be available for off-peak transactions more than two years in advance.  ComEd says it is not willing to make Rider CTC-MY available for an unlimited amount of time.  



5.	IP



IP states that because the mandatory transition period ends at the end of 2006 and because IP’s proposal is to only enter into multi-year market value contracts for the January-February bill cycle period, IP’s proposal covers the entire remainder of the mandatory transition period.  According to IP, the synchronization of the multi-year market value contracts with the end of the mandatory transition period is another reason to adopt IP’s proposal to only enter multi-year market value contracts in the January-February bill cycle period.  IP states that under its proposal, at the end of the mandatory transition period, neither the parties nor the Commission will have to deal with contracts that extend beyond the transition period nor will they have to deal with issues relating to partial year calculations.



6.	IIEC



IIEC states that pursuant to Section 16-108(f) of the Act, the opportunity to recover transition charges ends on December 31, 2006 unless extended by the Commission upon petition by the utility.  According to IIEC, once the transition charge recovery period ends, IP will no longer have the opportunity to recover transition charges regardless of the existence of a multi-year market value option which establishes multi-year market values for periods beyond December 31, 2006.  IIEC contends that unless IP believes that it will be entitled, by reason of such a contract, to continue to collect transition charges from customers beyond the statutory time period, the fact that the multi-year contract may not correspond to the end of the transition charge recovery period is of no great significance.  IIEC states that if IP does seek to extend the transition charge recovery period beyond December 31, 2006, as permitted in the statute, then the possibility that the multi-year option contracts may extend beyond December 31, 2006 would be beneficial, not harmful.



IIEC indicates that IP’s current single year market value option does not conform to the end of the mandatory transition period.  IIEC states that this is because five out of the six possible MVI cycles end at a point in time other than the end of the calendar year.  According to IIEC, IP has not suggested the single year option should be offered once per year.



7.	Conclusion



The Commission does not find compelling, ComEd’s concerns regarding increased risk that might arise from expanding Rider CTC-MY beyond two years.  Not only did ComEd fail to quantify any alleged increase in risk, it also failed to specify the nature of such increased risk.  Instead, ComEd simply asserts that the possible unavailability of data for off-peak transactions somehow increases risk for both ComEd and customers.  The Commission finds this an insufficient basis for denying customers the potential benefits associated with longer-term transition charge contracts.



The Commission proposes that ComEd modify its Rider CTC-MY to calculate MVECs through the end of the mandatory transition period, to the extent data is available to do so.  



D.	Market Value Adder Based on Length of Contract



1.	The RES Coalition 



	The RES Coalition recommends that the Commission direct the utilities to provide customers with a 1.4 mil/kWh credit for each year that the customer commits to forgo both the PPO and bundled service from the utility.  If the floating MVI adder proposal for the IP service territory is adopted, the RES Coalition believes no further credit or adjustment for a multi-year option would be necessary.  However, if the Commission does not approve the RES Coalition’s floating MVI adder proposal for IP, then the RES Coalition recommends that the multi-year credit apply to IP as well.  



	According to the RES Coalition, a multi-year CTC credit should be provided to customers who commit to leaving the utility’s system for periods greater than one year.  The RES Coalition asserts that when customers commit to leaving a utility’s system, the utility:



avoids the cost of buying the generation output needed to serve the customer;

is relieved of the obligation to serve these customers, which frees up multiple years of physically firm capacity and energy; 

is relieved of the costs and risks of possibly having to serve these customers under the terms of the PPO;

is relieved of the obligation to provide these customers with regulated bundled service; and 

avoids the costs associated with reserving capacity for these customers.



The RES Coalition asserts that its proposed credit reflects some of the risk in the forward markets and works in a similar manner as the charge ComEd imposes on customers for the option to return to bundled Rate 6L.  The RES Coalition states that in Rate 6L, ComEd imposes a non-refundable $7.50/kW charge upon those customers when they notify ComEd that they want to retain the option to return.  The RES Coalition says ComEd imposes an additional $7.50/kW charge upon such customers if and when they exercise that option to return.  According to the RES Coalition, these charges are in addition to the cost of the energy that ComEd procures to serve these customers.  The RES Coalition contends that if ComEd were correct in asserting that the only consideration should be the cost of energy, then ComEd would have no basis for these additional charges.



The RES Coalition claims that an additional benefit to the utilities of its proposed approach is that the multi-year credit would be fixed for each year of the multi-year contract between a customer and the utility thereby providing additional certainty to the utilities.  The RES Coalition asserts that its proposed adjustment represents an appropriate way of addressing the fact that there is value to the utilities being able to dispense with the need to reserve capacity or to otherwise hedge for unexpected load that might return to the utility.



2.	Trizec



Trizec states that ComEd’s proposed tariff related to multi-year CTCs does not provide any reduction in CTC charges to reflect the fact that ComEd will be relieved of the responsibility of providing electricity to these customers for a long period.  Trizec recommends that the Commission ask ComEd to place a value on its relief from this responsibility and reduce multi-year CTCs by that amount.



3.	Staff



Staff suggests that Trizec has not provided a sufficiently specific proposal and without a specific proposal in the record, Staff says it sees no basis for the Commission to order a market value adder, or CTC reduction, based on length of contract.



4.	IIEC



IIEC recommends that because there is additional value to IP and other utilities by virtue of a multi-year MVI as compared to a single year MVI, this additional value should be reflected in the multi-year MVI.  IIEC claims that the value to IP comes about because under the multi-year MVI, customers cannot avail themselves of the PPO or other bundled service, therefore, IP is in a better position to forecast its load, which produces benefits in terms of determining resource needs.



According to IIEC, estimating the value to IP as a result of a customer selecting the multi-year MVI option cannot be determined with absolute precision.  However, IIEC suggests that a one or two mil/kWh approximation is reasonable.  Specifically, IIEC recommends a 1 mill per kWh adder to a two year MVI contract and a 2 mil per kWh adder to a three-year or longer MVI contract.



According to IIEC, IP states that it would allow customers electing a multi-year MVI to take Rider ISS - Interim Supply Service.  IIEC claims that the mere specter of offering interim supply service does not mean the value to the utility of multi-year MVI contracts is dissipated.  IIEC states that IP does not hold reserves for load served by alternate suppliers.  IIEC argues that in any event, there has been no showing that Rider ISS pricing does not already provide adequate compensation to IP in the event a customer takes such service.  IIEC asserts that IP offers Rider ISS service to customers under today’s MVI and does not reserve capacity to serve that load.  It is IIEC’s position that there is no reason to believe IP will carry reserves to serve multi-year MVI customers under Rider ISS.  



IIEC states that today, IP allows a single year customer served by an RES to return to bundled service, PPO service and Rider ISS service but that the multi-year market value customer would be prevented from returning to bundled or PPO service.  According to IIEC, IP argues implicitly it will reserve capacity for this latter load.  In IIEC’s view, IP’s position is illogical.  IIEC states that while IP does not reserve capacity for load that can return, it claims it reserves capacity for load that cannot return.



5.	IP



According to IP, this issue is moot if its proposed floating MVI adder is adopted because the floating MVI adder covers all aspects of value in a manner that is satisfactory to the parties to the MOU.  IP argues that even if the floating MVI adder is not adopted, and with respect to IIEC’s request in any event, no such adder is appropriate.



IP argues that the value for any forward price certainty is already captured in the actual values for the power and energy.  In IP’s view, IIEC and the RES Coalition appear to be requesting an additional adder unrelated to the market value at issue in this case, the value of power and energy that customers buy and utilities sell.  



IP claims that the proponents for this adder contradict themselves on its rationale. IP says that both IIEC and the RES Coalition argue that the adder addresses the certainty of load loss for the extended period of the contract, yet, these same parties allege that IP would still have to serve these multi-year market value contract customers if for some reason their RES ceased to provide power and energy.  According to IP, the RES Coalition admitted that if IP were required to serve these customers or if it chose to do so, then the adder was inappropriate because there would be no certainty of load loss.  



According to IP, there is “great irony” in IIEC’s proposed 1 and 2 mil adders because IIEC objects to a capacity value that it claims is pulled out of thin air, yet it pulls its proposed values out of a vacuum.  IP contends that the value for this “adder” would actually be a negative number if done properly.  



It is IP’s position that no additional adder is warranted for multi-year market values because any additional value is already reflected in the prices for the longer-term power and energy contracts that create the market value.



6.	ComEd



For reasons similar to those expressed by IP, ComEd objects to an adder based on the length of contract.  In addition, ComEd asserts that the RES Coalition provided no analytical support for either the 2.8 mil/kWh or 4.2 mil/kWh multi-year adder and, therefore, such an adder is not appropriate.



7.	Conclusion



IIEC argues that utilities get some additional value by virtue of a multi-year MVI as compared to a single year MVI, because under the multi-year MVI, customers cannot avail themselves of the PPO or other bundled service.  IIEC contends that, therefore, utilities are in a better position to forecast load, which produces benefits in terms of determining resource needs.  Among other things, the RES Coalition and Trizec make similar arguments.  The Commission does not find these arguments compelling.



The arguments of these parties appear to confuse a utility’s avoided cost with the retail market value of power and energy.  The Commission has previously determined that the market value that it is attempting to establish is the retail market value not the value of freed up power and energy as the utilities have previously argued.  Even assuming utilities benefit from multi-year customers foregoing the PPO and bundled service for some period of time, there has been no showing that this somehow translates into a higher retail market value for power and energy.  In any event, the Commission finds that there is not a sufficient analytical basis for adopting an adder based on the length of the multi-year transition charge contract.



E.	Implications of RES Default during the Multi-year TC Contract



1.	IP



According to IP, Section 16-112(o) of the Act provides that if a customer chooses a multi-year market value and accompanying transition charge, then the utility has no obligation to provide electric power and energy to that customer during the term of that multi-year market value contract.  IP says it is willing to waive what it calls its statutory right not to provide default service under these circumstances, but only if the terms and conditions and rate for such service offer IP appropriate value in exchange for waiving its right.



IP states that it is willing to serve customers who lose their RES supply during the course of a multi-year market value contract if it can do so at its current ISS price plus 10% for the initial term of ISS, approximately one to two months.  IP says that thereafter, if the customer did not line up another RES supplier during that initial ISS period, IP could choose to serve that customer on either its bundled rates for the remainder of that customer’s multi-year market value term or on ISS plus 10% for the remainder of that customer’s multi-year market value term.  IP says that if the Commission believes this proposal is a better course than IP having no obligation to provide electric power and energy during the term of a multi-year contract, then, when IP files its compliance tariffs at the conclusion of this proceeding, IP will include suitable language to implement this alternative.



In its reply brief, IP asserts that it cannot be required to provide back up service to customers who lose their RES supply during the course of a multi-year market value contract “at a price they find desirable.“  (IP Reply Brief at 25)  IP reiterates that it is only willing to provide this service at Rider ISS prices plus 10%.  IP threatens that anything short of this and IP will revert to its initial proposal of no backstop service at all.  IP suggests that if it fulfills its threat, the multi-year option might become an unacceptable risk to all customers.



2.	ComEd



Under ComEd’s proposal, if customers that elect Rider CTC-MY are no longer supplied by their RES, they will continue to be served on Rider ISS in a similar manner as other delivery services customers.  ComEd states that the two-year CTC would continue to apply to Rider CTC-MY customers during the period of service on Rider ISS.  Under ComEd’s proposal, if the Rider CTC-MY customer does not choose a new RES in the time specified in Rider ISS, the customer will be transferred to ComEd’s Rate HEP – Hourly Energy Pricing rather than the otherwise applicable bundled tariff.  According to ComEd, if such transfer to Rate HEP occurs, the two-year CTC contract will be cancelled.  ComEd claims its proposal provides customers more than Sections 16-112(n) and (o) of the Act require.



3.	The RES Coalition 



The RES Coalition believes it would be appropriate for the Commission to direct IP to include a provider of last resort rate in the event of default.



4.	IIEC



According to IIEC, absent the availability of electric service of some kind in the event of the default of a RES serving a multi-year customer, the multi-year option will have little value to customers. IIEC argues that therefore, electric utilities offering a multi-year option should make available a reasonable default electric service for multi-year customers.  IIEC believes that such a service should not penalize customers or over-recover costs of providing such service.  IIEC asserts that IP’s proposal to use Rider ISS plus a 10% adder does not meet this standard.  IIEC recommends that, at a minimum, any adder in excess of the cost of providing the service should flow back to the delivery service customer group or groups eligible to take the service.



In its reply brief, IIEC disputes IP’s claim that it is not obligated to provide service to multi-year CTC customers in the event of RES default.  According to IIEC, Section 16-112(o) of the Act applies to long-term market value options offered in conjunction with the NFF process, not the market value index process that IP currently uses to determine market value.  IIEC asserts that IP also overlooks the fact that Section 16-112(o) requires the utility to offer customers the option to get out of their long-term market value commitment.  IIEC indicates that IP’s tariff proposal in this case does not contain such a provision.  In IIEC’s view, IP cannot on the one hand claim the protection of Section 16-112(o) and at the same time deny customers the protections to which they are entitled under the same section.  IIEC states that while it is not prepared to agree that IP is entitled under Section 16-112(o) to refuse to provide service to multi-year market value customers, if the Commission concludes that it is so permitted, then the Commission should compel IP to offer such customers the opportunity to get out of their long-term market value commitments.



IIEC suggests that IP’s interpretation of the Act would discourage customers from taking the multi-year option.  IIEC believes, however, that these problems could be avoided if the Commission adopts, with appropriate modifications, IP’s proposal to provide service pursuant to Rider ISS to the multi-year market value customers, which experience a RES default.



IIEC disagrees with IP assertion that if a customer cannot find a willing RES to serve it at less than the higher of either IP’s bundled rate or Rider ISS plus 10%, it is strong evidence the market price for serving customers is higher than IP’s requested rate for a service IP is not required by statute to provide.  According to IIEC, the absence of a willing RES to serve the customer could be strong evidence that there are in fact no RESs available to serve the customer in the IP service territory in the first instance.  IIEC claims it could also be strong evidence that there is no economically reliable RES available to serve the customers.  IIEC asserts that because RESs are not obligated to serve customers, it could also be evidence that RESs were unable or unwilling to serve the customer for reasons that have nothing to do with the customer or with market value.  



IIEC objects to IP’s suggestion that it would like to impose a 10% surcharge over and above current Rider ISS pricing for multi-year MV customers.  IIEC argues that while no party has had an opportunity to analyze fully this IP proposal for reasonableness, IIEC strongly disagrees such an adder is necessary if it would further compensate IP for those instances when a multi-year customer requires power from IP pursuant to Rider ISS.  IIEC also claims that the Commission previously found in Docket 01-0423 that Rider ISS is already compensatory.



5.	Staff



Staff finds potentially troublesome, the provision of ComEd’s proposal whereby customers leaving service under Rider CTC-MY that subsequently take service under Rider ISS would not be permitted to revert to bundled service after a full term of service under Rider ISS.  Staff is concerned that because Rate HEP, the only alternative for a Rider CTC-MY customer other than RES supply, is a market-based service some customers might not find it attractive.  Nevertheless, Staff does not oppose ComEd’s proposal, but does recommend that ComEd provide the Commission reports showing whether an unduly large number of customers are being forced onto Rate HEP.



Staff indicates that it does not object to IP’s proposal to place customers on Rider ISS if their RES defaults.  However, Staff says it is not convinced that an adder of 10 percent above the standard Rider ISS rate would be appropriate.  Staff also indicates that it is not convinced that IP should have the ability to determine whether a customer should remain on Rider ISS or be placed on a bundled tariff for the remainder of the multi-year term.  Staff recommends that multi-year customers placed on Rider ISS receive service under that tariff’s existing terms and conditions.  Staff further recommends that in the event IP wishes to modify Rider ISS to accommodate multi-year transition charge customers, IP should file a tariff more fully describing the parameters of its proposal.  



6.	Conclusion



The Commission concurs with those who suggest that absent a requirement that the incumbent electric utility provide some type of default service, a multi-year transition charge contract will have little if any value to customers.  Therefore, despite IP’s protestations to the contrary, the Commission will not allow a utility to institute multi-year market value and transition charge tariffs in the absence of utility default service provision.  



Consistent with this finding, the Commission will allow IP to put into place multi-year transition charge and market value tariffs and will accept its proposal to allow multi-year contract customers to be placed on Rider ISS in the event any such customer losses its RES supply during the course of a multi-year market value contract.  However, the Commission will not permit IP to impose a 10% adder on Rider ISS rates.  IP argued unsuccessfully for the identical 10% adder in Docket 01-0432.  While the Commission will not repeat that conclusion in its entirety here, suffice it to say IP did not provide adequate support for this proposal.  Nevertheless, there is nothing to prevent IP from proposing modifications to Rider ISS in the future.



The Commission also finds unacceptable, IP’s proposal whereby it would choose whether a customer should remain on Rider ISS or be placed on a bundled tariff for the remainder of the multi-year term.  Rider ISS contains a section entitled “Terms of Service” that govern when a customer commences service on Rider ISS and when a customer ceases to be served on Rider ISS.  The Commission will not grant IP sole discretion to determine under which rate classification it will provide service to a customer.  Such matters are better stated in stated in a tariff.  The Commission proposes that IP modify Rider ISS to provide that in the event a multi-year transition charge customer is placed on Rider ISS, such customer will subsequently be placed on IP’s appropriate real time pricing tariff, in the event such customer does not commence service with a new RES.



Finally, the Commission is not impressed with IP’s threat to return to its initial proposal of “no backstop service at all.”  The Commission finds this unacceptable and suggests that the alternative is a return to the neutral fact finder process.



The Commission rejects Staff’s proposal to require reports of ComEd regarding the number of customers being forced onto Rate HEP.  While such formal reporting requirements seem unwarranted, the Commission encourages Staff to informally monitor this issue.



F.	Other



DOE states that because ComEd cannot be required to offer a multi-year CTC nor be required change the terms of Rider CTC-MY that it is proposing, it will be difficult to amend the terms of the CTC to expand it in the manner that DOE recommends.  DOE states that ComEd indicated a willingness to discuss these issues with other interested parties to determine whether some mutually agreeable adjustments are available.  DOE says it is willing to participate in those discussions.  Consequently, DOE urges the Commission to take whatever steps it can to accommodate and facilitate such discussions with an eye toward permitting the results of any agreed-upon revisions to the proposed CTC-MY to be implemented in time for the 2003 Period A.  



ComEd states that the issues surrounding its Rider CTC-MY are best left to negotiations among the parties, especially in light of the fact that the law does not require the multi-year option that ComEd proposes.  ComEd says that it has entered into settlement discussions with various parties.  According to ComEd, if a settlement is reached, ComEd will file a motion to reopen the record in this proceeding for the limited purpose of introducing any such settlement.



V.	Time Period and Power Purchase Option Issues



A.	Frequency of Market Value and Transition Charge Calculations



	Under the tariffs previously approved by the Commission, market values and related transition charges for ComEd and Ameren are determined annually for Period A (June to May) and Period B (September to May).  In contrast, market values and transition charges for IP are determined bimonthly, or six times each year.



1.	The RES Coalition



The RES Coalition has recommended that ComEd’s snapshots be taken on a more regular basis because it believes such a change would be more reflective of the actual market in which the power is procured and is more likely to reflect current market conditions.



The RES Coalition asserts that quarterly snapshots would allow the MVECs to more closely represent true market prices throughout the year; would provide customers with the opportunity to evaluate the market throughout the year and decide when it is best for their business to take delivery services; and would allow customers to choose when to lock-in MVECs and CTCs for a twelve-month period.



The RES Coalition argues that under ComEd’s current structure, customers are forced to make a decision once a year within a very short time period after the MVECs are published.  The RES Coalition asserts that if they fail to decide at that point, many customers will be locked out of the PPO and potentially any type of delivery services for an entire year.  According to the RES Coalition, ComEd has failed to present any compelling technical, legal, or policy reasons for refusing to offer more frequent calculations of MVECs and CTCs. 



2.	ComEd



According to ComEd, none of the customer representatives appearing in this proceeding opposed the use of the Period A/Period B structure.  ComEd suggests that the use of more frequent snapshots is likely to cause customer confusion.  ComEd also asserts that changing to more frequent snapshots would be unlikely to have any demonstrable effect on switching and would not result in MVECs being closer to the prevailing market prices at any given time after the snapshot period.  ComEd claims that such a change would be prohibitively costly for ComEd.  ComEd recommends that the Commission reject the RES Coalition proposal for quarterly snapshots.



3.	Staff



Staff does not support the quarterly snapshot proposal.  Staff believes that the proposal to move up the market value release date to February 1st would provide many of the same benefits as quarterly snapshots, without the drawback of potential added customer confusion.  Staff also suggests that quarterly snapshots would not necessarily be more accurate than market values calculated under the Period A/Period B scheme.  



4.	The RES Coalition Reply



According to the RES Coalition, it is unclear why Staff fears that customers might become confused by having quarterly updates to the MVECs.  The RES Coalition asserts that customers are sophisticated enough to know that the commodity markets in which electricity is traded are not static.  In the RES Coalition’s view, it seems more confusing to have two calculations of MVECs each year, even though existing delivery services customers only can take service under one set of MVECs.  The RES Coalition contends that there is no evidence in the record that customers are confused as a result of IP calculating MVECs every other month.



The RES Coalition opposes Staff’s proposal that the data collection period be moved to January, with ComEd being required to offer the Applicable Period A PPO from February through July.  According to the RES Coalition, rather than resolving the problems already inherent in ComEd’s MVI model, Staff’s proposal would exacerbate those problems.  The RES Coalition asserts that under Staff’s proposal the data would become “more stale,” rather than less.  The RES Coalition claims that the data would be less likely to be an accurate reflection of the costs of providing electric power and energy to retail customers.  The RES Coalition also contends that Staff’s proposal would increase the “illiquidity risk,” since empirical evidence demonstrated that significantly fewer contracts are traded in January than in March.



B.	Moving Data Collection Period for Applicable Period A to January



1.	ComEd



ComEd proposed to move its data collection period for the market price information used in the MVEC calculations from the February/March time frame to January, and also move the filing and release of Applicable Period A MVECs and CTCs from the current April 1 date to the first business day on or after February 1.  According to ComEd, these changes, if adopted, would provide customers with more time and information to evaluate open access choices.  ComEd indicates that with these changes, customers considering Rider PPO would have approximately 60 days to evaluate that information before making their supply decisions.  ComEd states that under the current tariffs some customers have as little as two or three weeks after the April 1 release of the Applicable Period A MVECs and CTCs to choose service under Rider PPO.  



ComEd asserts that moving the data collection period should also allow suppliers more time to arrange for supply and hedge their risks before the summer period.  ComEd states that the original March snapshot periods were used in order to obtain snapshots as close as practicable to the summer period.  According to ComEd, moving the snapshot period back results in greater risk for ComEd, but benefits customers.  ComEd believes that the risks associated with moving the snapshot period back can be managed if its proposal for an enrollment window is adopted.  ComEd says that if that enrollment window is not adopted, there should be no change in the snapshot period.  ComEd recommends that even if the change in the snapshot period is not adopted, its proposed enrollment window should be adopted.



2.	The  RES Coalition 



According to the RES Coalition, ComEd’s proposal should be rejected, as it would adversely impact the manner in which the MVECs are calculated.  The RES Coalition asserts that the closer the time period that the data is gathered to the actual delivery of the commodity, the better the prices will reflect the actual market.  It is the RES Coalition’s position that when the MVEC data is collected, the data becomes “stale” and obsolete as soon as the collection period has passed and the data becomes less accurate the further the time period from the data collection period.  The RES Coalition argues that if the Commission were to allow ComEd to move the snapshot period from March to January, the data would be more stale at the time of the delivery of the power.  



The RES Coalition asserts the trading volumes under ComEd’s proposal are much thinner for the proposed January snapshot period than they are for the current snapshot period.  The RES Coalition concludes that the January data are less reflective of actual prices when the power actually begins to flow than the March data.



According to the RES Coalition, when coupled with ComEd’s proposed limitations on PPO enrollments, ComEd’s proposal to move the snapshot would force customers to make decisions two full months prior to actually receiving service.  The RES Coalition also complains that ComEd’s proposal would move the decision-making period further away from the summer peak period into the middle of winter, when customers are not as motivated to address their electricity supply options and costs.  The RES Coalition asserts that these new requirements would add confusion for customers and burden customers and RESs with an unnecessary sense of urgency.  The RES Coalition believes customers may prefer a “wait and see” approach.



The RES Coalition claims that contrary to ComEd’s assertions, RESs are unable to mitigate these “deficiencies” in the calculation of the MVEC merely by procuring power during the snapshot period.  The RES Coalition asserts that this practice would be highly speculative and generally does not make good business sense, as it would expose RESs to even greater risk of having to buy or sell power in a market with ever-changing prices.  According to the RES Coalition, it would be quite risky for a marketer to lock-in prices that may or may not be lower than the MVECs particularly because at the time the MVECs are set, the number of customers and load a RES may serve during the corresponding period is unknown.  



The RES Coalition argues that even if the power was procured at prices lower than the MVECs, there is no guarantee in a competitive market that the marketer could sell that power in the load shapes and over the time period that it was purchased.  According to the RES Coalition, even if a RES were to attempt to procure supply at the same time that the MVECs are being set, the MVI methodology would produce a price significantly lower than the price that a RES could offer.  The RES Coalition asserts that prudent portfolio management will prevent a retail marketer from taking a long position during the snapshot period in anticipation of signing-up uncertain retail load in the future.



The RES Coalition claims that while ComEd’s proposed data collection period and the resulting enrollment period would allow suppliers and customers additional time to evaluate their options, the resulting MVECs would become obsolete even sooner than under the current methodology.  The RES Coalition believes that the true beneficiary of moving the snapshot period would be ComEd and its unregulated generation affiliate.  The RES Coalition claims that if the snapshot is moved to January, and ComEd’s requirement for an enrollment “blackout” period is approved, ComEd will have additional certainty at an earlier date regarding its PPO load.  The RES Coalition asserts that this will inure to ComEd’s benefit without providing any corresponding benefit to customers or competitors.  The RES Coalition requests that the Commission reject ComEd’s proposal to move the snapshot period to January.



In its reply brief, the RES Coalition responds to Staff’s recommendation regarding this issue, which is discussed immediately below.  The RES Coalition states that while Staff’s proposal would provide some additional time for customers to make decisions, it is not clear that customers are seeking this revision.  The RES Coalition says that none of the customer groups in the instant proceeding made a request similar to Staff’s proposal.  The RES Coalition also asserts that Staff’s proposal would exacerbate the current flaws in ComEd’s model regarding the use of stale data and illiquidity.  In the RES Coalition’s view, if the Commission were to accept Staff’s proposal, additional adjustments would be necessary.  



3.	Staff 



According to Staff, ComEd’s proposal would provide customers additional time to compare the guaranteed savings associated with PPO service to any offers that are received from RESs.  Staff says the drawback is that an earlier snapshot period may be more likely to be in error than a later snapshot period.  Staff asserts that notwithstanding this potential drawback of the proposal, the potentially large benefits of giving customers more time to consider their options probably will outweigh the drawbacks of a potentially larger error between projected and actual market values that would occur with an earlier data collection period.  Staff therefore supports ComEd’s plan to move the data collection period for Period A to January, with a release date of February 1st.  However, Staff emphasizes that its support of this plan should not be construed as acceptance of ComEd’s proposal to restrict the Period A enrollment period to the period between February 1st and March 31st, which Staff opposes.



4.	Ameren



Ameren does not support moving the data collection period for Applicable period A.



C.	Decision Window for PPO Customers



1.	ComEd



ComEd proposes to restrict the enrollment period for Period A PPO to the period between February 1st and March 31st.  ComEd’s proposal is offered in conjunction with its proposal to release market value information on February 1st, rather than on April 1st.  



ComEd argues that with the proposed January snapshot period and without an enrollment window, competitive suppliers and customers would be afforded a very large amount of time to take advantage of price movements before Period A delivery begins.  According to ComEd, these entities will use supply procured in the market when prices drop below MVEC values and use PPO as a source of supply when market prices rise above the MVEC/PPO values, reselling their pre-arranged supply to obtain additional profits.  ComEd asserts that in this situation, ComEd is forced to supply power under the PPO at prices that are not only below the prevailing market price, but also at prices below what it is required to pay for such power under its existing power purchase agreement.



ComEd claims that RESs have been placing their customers, for whom they have already procured forward power, on the PPO when market prices rise above the MVEC, forcing ComEd to serve these customers at prices below the prevailing market rate in order to resell their own power supplies at the higher market price and obtain a higher profit.  According to ComEd, the customer may never even be aware that it has been switched to the PPO since this change is made for the supplier’s own benefit.  It is ComEd’s position that the PPO was never intended as a means through which RESs could maximize their profits by using the PPO as part of their overall supply portfolio management strategy.  ComEd complains that allowing such use limits ComEd’s ability to plan for its own supply procurement and increases its costs.  



ComEd says the RES Coalition opposed this proposal, arguing (i) that customers would be required to make decisions “two full months prior to actually receiving service,” and do so “in[] the middle of winter, when customers are not as motivated to address their electric supply options and costs”; and (ii) that “[i]n a competitive environment, to have a limited enrollment period is not appropriate”.  (ComEd Brief at 33, citing RES Coalition Ex. 4.0 at 48-51)

  

According to ComEd, the first rationale is why customers do not oppose the enrollment window – they prefer the opportunity ComEd’s proposal affords for making thoughtful, deliberate decisions.  ComEd claims the latter rationale is surprising since witnesses for the RES Coalition testified that their own offers to customers all had limited windows for elections, sometimes as short as a few minutes.  It is ComEd’s position that an enrollment window is necessary to limit gaming by RESs that has been occurring and that ComEd says increase its costs of providing tariffed services.  



ComEd asserts that it faces risk in maintaining the PPO as a “free option” for suppliers who themselves are not willing to maintain options of any length for customers.  ComEd claims that because market prices are continuously moving suppliers, whether retail or wholesale, do not generally hold offers open for more than a day or two.  It is ComEd’s position that its proposed enrollment window should be adopted because the PPO is a competitive product.  ComEd believes sixty days is a “generous” enrollment window for such a product.



ComEd suggests that the RES Coalition wishes to maintain availability of the PPO to use as a “free option” and continue to use the utility as a buffer against risk.  ComEd argues that since doing so does not enhance efficient competition and will likely raise the long-term costs for customers that remain on the utility’s regulated tariffs, the Commission should act to limit the existing opportunities for RESs to manipulate the PPO for their own economic advantage and adopt ComEd’s proposed enrollment window.  



In its reply brief, ComEd asserts that Staff and BOMA misunderstand PPO Period B.  According to ComEd, the law requires that CTC and PPO values match.  ComEd states that Period B provides customers on bundled rates with a first time “on-ramp” to delivery services and only applies to customers who leave bundled rates and elect to take delivery services between September and May.  According to ComEd, while MVECs calculated for Applicable Period A cover a twelve-month period, including four summer months, MVECs calculated for Applicable Period B only cover a nine-month period from September to May.  ComEd says Applicable Periods A and B for the PPO have always worked this way.  



2.	The RES Coalition



According to the RES Coalition, ComEd’s proposed enrollment window will not benefit customers.  The RES Coalition asserts that the restrictions ComEd proposes will limit customers’ available options after March 31 and may ultimately force many customers to choose the PPO for fear of losing the option all together.  The RES Coalition states that while the proposed change in the publication date of the MVEC will allow customers additional time to evaluate their PPO option, customers currently choose the PPO throughout the year.  The RES Coalition contends that ComEd has failed to provide any reason why allowing customers a longer decision window poses a problem.  



The RES Coalition believes that ComEd has improperly asserted that customers and suppliers engage in “gaming” by moving on and off PPO service.  The RES Coalition asserts that rather than “gaming”, customers and suppliers are exercising their rights under the Act and ComEd’s tariffs, including the right of RESs to place customers on the PPO.  The RES Coalition states that consistent with Section 16-110(b) of the Act and ComEd’s tariffs, a customer exercising its option for service under the PPO may sell or assign its interests in the electric power or energy that the customer has purchased.  



According to the RES Coalition, the ability of customers to go on and off of PPO service is limited because a customer must sign a PPO agreement with a term of up to a year and cannot terminate this agreement except on 30 days written notice prior to the expiration date.  The RES Coalition states that if a customer is already on delivery services, the customer cannot elect to go on PPO except once per year, after it has given 30 days notice.  The RES Coalition states that if a customer leaves delivery services, it is not allowed back on delivery services or PPO for a period of at least 12 months due to the minimum stay requirements.  In the RES Coalition’s view, such restrictions clearly limit any potential asserted “gaming” by customers or suppliers.  The RES Coalition recommends that the Commission reject ComEd’s proposed PPO enrollment window.   



In its reply brief, the RES Coalition endorsed several of Staff’s comments, which are discussed immediately below.  The RES Coalition suggests that the Commission should question ComEd’s motive for proposing to limit the PPO enrollment window.  



3.	Staff



In Staff’s view, ComEd’s proposal to limit the Period A PPO enrollment period to a specific two-month period unnecessarily restricts the amount of time customers would have to decide whether to take Period A PPO.  Staff says that currently, customers may enroll for the Period A PPO essentially any time up to within 30 days of the end of the three-month (June-August) summer period.



Staff says that ComEd portrays its proposal as a means to prevent “gaming” strategies by RESs that result from the RES’ ability to rely on the PPO as a supply source.  Staff states that under these strategies, RESs determine whether it is cheaper to supply their customers through the PPO, either by using their authority as agents to enroll their customers onto the PPO or through the Section 16-110(b) PPO assignment provisions, or from power purchased on the wholesale market.  Staff says that ComEd complains such strategies are unfair because they impose costs on ComEd.  According to Staff, however, ComEd did not quantify any costs that it might incur as a consequence of the RESs potentially relying on the ComEd-supplied PPO as a supply source.  



Staff asserts that RESs’ reliance on the PPO as a potential supply source does not increase the prices that ComEd will pay for the power and energy it purchases from its affiliated supplier, because those prices are fixed until the expiration Power Purchase Agreement (“PPA”) in 2005.  Staff claims that under the PPA, ComEd does not have to pay reservation or “take-or-pay” fees for the right to purchase power from its affiliate, instead, ComEd pays only for the power it purchases.  It is Staff’s position that ComEd’s power procurement costs do not increase even though RESs may rely on ComEd to supply power through the PPO.



Staff agrees that the ComEd proposal has the benefit of guaranteeing that all customers eligible for the PPO have 59 or 60 days after the release of market value data to determine whether to take the PPO at the beginning of the Period A period.  Staff states that for the customers that currently have less than 60 days to evaluate their supply options, ComEd’s proposal is an improvement.  Staff suggests that this benefit is not applicable to all customers, since many customers have over 30 days to evaluate their options.  Staff also asserts that this benefit comes at the cost of taking away the perhaps larger customer benefit of being able to sign up for the Period A PPO until June or July.  



According to Staff, for those customers who enroll for the PPO during the sign-up period to the assure themselves of savings, ComEd’s proposal could deprive them of the opportunity to take advantage of RES deals that might be forthcoming between March 1st and the beginning of Period A.  Staff claims it may also deprive some customers of the opportunity to obtain savings by starting Period A during June or July.  Staff asserts that customers should not have to sacrifice these benefits to obtain another, possibly smaller benefit.  In Staff’s view, a better plan would be to simply move up the release date of the market value data to February 1st without unduly restricting the Period A PPO enrollment period.



According to Staff, ComEd also proposes to restrict the availability of the Period B PPO to bundled customers.  Staff says that these customers may only start a Period B PPO during the monthly billing periods extending from September through May.  Staff opposes this proposal.  In Staff’s view, the proposal would only benefit ComEd’s generating affiliate without any corresponding customer benefit.  



Staff recommends that this proposal not be adopted until at least 2005, when ComEd’s Power Purchase Agreement with its generating affiliate expires.  Staff states that under these contracts, ComEd pays a fixed amount for the amount it purchases from its generating affiliate, without any reservation or take-or-pay costs.  Staff claims that allowing customers other than bundled customers taking delivery services for the first time does not impose costs on ComEd.  Staff states that it would not be averse to considering prior to 2005 less-restrictive proposals that might address any problems that ComEd believes are associated with current Period B eligibility provisions.



4.	BOMA



BOMA asserts that from a policy standpoint, there should be no limitations on taking PPO service while ComEd retains the ability to collect CTCs from customers.  BOMA claims that by limiting the availability of PPO to customers, ComEd effectively limits competitive choice as well as customers’ ability to take advantage of the mitigation factor found in Section 16-102 of the Act.



In BOMA’s view, ComEd’s PPO product currently presents a significant option for retail customers.  BOMA asserts that retail suppliers can only offer supply prices to end users that are lower than the PPO MVEC if market prices drop following the PPO snapshot period.  BOMA contends that by limiting the PPO enrollment period to end March 31, customers will choose to take PPO rather than give the market an opportunity to move in their favor.  According to BOMA, this may hinder the development of the competitive market.  



BOMA states that currently, certain customers can gain additional savings above the mitigation factor by choosing to take service under PPO Period A during the months of June or July.  BOMA asserts that taking away a customer’s ability to choose PPO during these months will take this benefit away from consumers.  It is BOMA’s position that limiting the PPO Period A enrollment period will result in less advantages consumers will gain from the competitive market.  



BOMA also contends that PPO Period B represents a competitive choice for consumers.  BOMA argues that limiting enrollment to PPO Period B solely to customers who first take competitive service by leaving the bundled rate will limit choice to other customers who may want to take this service.  According to BOMA, allowing other customers eligible to take service under PPO Period A to choose to take service under PPO Period B does not appear to disparage ComEd, since ComEd continues to collect CTCs, yet limiting this choice will hurt consumers by limiting the choices available to customers.  



5.	Trizec



According to Trizec, analyzing the effects of newly issued MVECs and CTCs and translating the results of that analysis into sound purchase contracts for electricity is a time-consuming and intense process.  Trizec says it requires not only extensive analysis, but also presentation of the analysis to customers who are often not well versed in the intricacies of the competitive electricity market.  Trizec asserts that the lengthy internal approval process of some large customers also requires a substantial period of time. 



Trizec asserts that it is in the interest of the competitive electricity market in Illinois that customers have sufficient time to make thoughtful and well-informed electricity purchasing decisions, including adequate consideration of ComEd’s PPO tariff.  Trizec contends that the sixty-day sign-up window for the PPO proposed by ComEd is not a sufficient time to complete this process.  Trizec recommends that this window should be expanded to 75 days and that the same 75-day sign up window should also apply to multi-year CTCs.



D.	Other



The RES Coalition states that ComEd has proposed to calculate and publish preliminary “would be” MVECs and CTCs by customer class during the snapshot periods.  According to the RES Coalition, after touting the benefits of providing more information to the market, ComEd stated that it is not planning to release the “would-be” MVECs on February 1, 2003.  The RES Coalition proposes that ComEd state in its tariff that ComEd will post such calculations on its PowerPath website, and that access will not be limited by password or other administratively burdensome criteria.



In its reply brief, the RES Coalition states that “would be” MVECs do not constitute “customer information,” and, therefore, access to the “would be” MVECs should not be limited.



E.	Conclusion



The primary issues under consideration in this Section of the Order are whether ComEd should be required to increase the frequency of its MVEC calculations and publications to four times per year; whether ComEd should be permitted to move its Period A data collection period to January; and whether ComEd should be permitted to impose a limited enrollment window on PPO service for Period A.



The Commission will not require ComEd to take quarterly snapshots at this time.  While it may seem logical that more frequent MVEC calculations would reduce the staleness of such MVECs, both Staff and ComEd assert that more frequent calculations would not necessarily produce more accurate market values.  In addition, Staff claims that advancing the release of MVECs would provide many of the same benefits as quarterly snapshots.  For example, that customers are forced to make a decision within a very short time period after the MVECs are published is one concern the RES Coalition’s proposal was intended to address.  Furthermore, it has been suggested that some customers would not view such a change favorably.  While there may be potential benefits associated with the RES Coalition’s proposal, overall, the Commission does not believe the proposal should be adopted in view of the fundamental change to ComEd’s market value and transition charge tariffs that would be required.  



With respect to the proposal to move the Period A data collection period to January, the Commission is required, in essence, to balance providing sufficient time for customers making decisions against using data that are not too stale.  While expressing concern about the time available for decision-making, the RES Coalition objects to this proposal.  On the other hand, Trizec argues that 60 days is not sufficient time for customers and requests 75 days.  



The Commission finds that ComEd’s proposal to move the Period A data collection period to January will benefit customers and strikes the appropriate balance between providing customers sufficient time to evaluate their options and using data that are not stale.  The Commission, however, does not believe the additional 15 days requested by Trizec is necessary.  Beginning in 2004, ComEd is authorized to move the Period A data collection period to January.



While Ameren did not support moving the data collection period for Applicable Period A to January, it offered no reason why it could not do so.  Because such a change benefits customers but has no adverse impact on utilities, the Commission proposes that Ameren move its data collection period for Applicable Period A to January.  



Just as electric utilities have taken full advantage of the beneficial provisions of the Electric Service Customer Choice and Rate Relief Law of 1997, the Commission believes that customers and RESs should be afforded a similar opportunity.  Section 16-110 of the Act specifically provides customers the right to take PPO service as well as the right to sell or assign their interests in the electric power or energy that the customer has purchased.  The Commission believes that the Electric Service Customer Choice and Rate Relief Law of 1997 was carefully crafted to balance the interests of various parties and the Commission is concerned that ComEd’s PPO enrollment window proposal would unduly tilt that balance against customers and RESs.  



As discussed above, ComEd argues that with the proposed January snapshot period and without an enrollment window, competitive suppliers and customers would be afforded a very large amount of time to take advantage of price movements before Period A delivery begins.  ComEd claims these entities will use supply procured in the market when prices drop below MVEC values and use PPO as a source of supply when market prices rise above the MVEC/PPO values, reselling their pre-arranged supply to obtain additional profits.  ComEd asserts that in certain situations, it is forced to supply power under the PPO at prices that are not only below the prevailing market price, but also at prices below what it is required to pay for such power under its existing power purchase agreement ("PPA").  However, the record shows that at least in the short term under its existing PPA, ComEd’s power procurement costs do not increase if RESs rely on ComEd to provide power through the PPO.



In the Commission’s view, the behavior described by ComEd is rational behavior by entities making economic decisions that will occur regardless of how much time customers and RESs have to make such decisions.  Furthermore, such behavior is contemplated by the Act.  Importantly, there is no way to know whether prices will increase or decrease relative to the MVEC/PPO values.  As a result, providing customers and RESs ample time to make well-informed decisions is not systematically adverse to ComEd.  The issue here is simply how much time is available for customers and RESs to make decisions.



The Commission does not agree with ComEd that moving the data collection period for Period A to January should only be approved if ComEd’s proposed decision window for PPO customers is adopted.  Adopting ComEd’s former proposal is beneficial to customers and RES but not adverse to ComEd while rejecting ComEd’s latter proposal is beneficial to customers and RES but is not adverse to ComEd.  To the extent “gaming” the PPO is possible at all, adopting ComEd’s proposed PPO window would merely force customers and RESs to engage in any such “gaming” more quickly. 



 The Commission understands that ComEd may not be a strong supporter of the power purchase option, however, except in certain limited circumstances Section 16�110 of the Act requires that it be made available to non-residential customers.  ComEd’s efforts to limit the ability of the PPO are not well received and the Commission proposes that ComEd remove this provision from its tariffs.



Both Staff and BOMA raised a concern that ComEd had proposed to restrict the availability of Rider PPO during Applicable Period B.  In the Commission’s view, ComEd’s tariffs are not intended to further restrict the availability of Rider PPO during Applicable Period B.  The Commission believes that ComEd plans to make Rider PPO available to customers who are eligible to commence delivery services during Period B and pay Period B transition charges.  If the Commission is incorrect and ComEd plans to impose restrictions on customer eligibility for Rider PPO during Period B that are not currently in place, then ComEd has not justified any such additional restrictions and the Commission proposes that ComEd remove such additional restrictions from its tariffs.



Finally, given that the Commission has proposed that ComEd move collection period for Period A to January and ComEd has not objected to posting the “would be” calculations referenced by the RES Coalition on its PowerPath website, the Commission directs ComEd to do so.



VI.	Individual Transition Charge Issues



A.	Customer Eligibility for Individual Transition Charge Calculations



Section 16-108(g) of the Act states in part, “The electric utility's tariffs shall provide for the calculation of transition charges on a customer-specific basis for any retail customer whose average monthly maximum electrical demand on the electric utility's system during the 6 months with the customer's highest monthly maximum electrical demands equals or exceeds 3.0 megawatts for electric utilities having more than 1,000,000 customers…” ComEd has proposed to expand the availability of customer-specific CTCs to include customers with peak demands of one megawatt or more and, as a result, approximates that an additional 1,400 customers will be able to receive individually determined CTCs.



1.	The RES Coalition



The RES Coalition supports ComEd’s proposal.  The RES Coalition, however, recommends that the Commission direct ComEd to lower the threshold to 400 kW for customers to receive individually calculated CTCs.  The RES Coalition asserts that individually calculated CTCs are more accurate because the individual transition charge is directly related to the customer’s actual load shape.  According to the RES Coalition, the custom CTC more accurately reflects the customer’s share of the transition charges than a class CTC and such a revision would add greater efficiencies to the restructured marketplace.



The RES Coalition states that the threshold of 400 kW for individually calculated CTCs is the same threshold utilized by ComEd for requiring that customers install interval metering.  The RES Coalition says that in lowering the threshold, customer specific usage would be utilized rather than basing the customer’s CTC on a class profile.  According to the RES Coalition, any costs to implement these changes, which benefit the entire ComEd market, should not be used as an excuse to limit choice for certain customers.  The RES Coalition asserts that any additional costs would be due to the increased volume of customers, not due to the creation of new systems or processes.  



2.	BOMA



BOMA supports ComEd’s proposal to expand the practice of providing customer calculated CTCs to customers over 1 MW but feels that it does not go far enough.  BOMA asserts that the rationale for expanding the availability of custom CTCs would also apply to lower rate classes than ComEd proposes to be eligible.



According to BOMA, allowing customers with demands of 400 kW and greater custom CTCs is consistent with ComEd’s stated purpose of accurately measuring the market value, which in turn, directly impacts the CTCs charged to customers.  BOMA asserts that attaining the goal of an “accurate” market value is quickly negated if the application of that market value corresponds to inaccurate transition charges charged to customers.  BOMA submits that providing custom calculated CTCs furthers the Act’s goals of developing a competitive marketplace for retail electric customers.



3.	Trizec



Trizec asserts that a significant percentage of customers cannot achieve savings from charges under ComEd’s applicable bundled rates from either competitively supplied electricity or ComEd’s PPO.  According to Trizec many of these “non-saving” customers have a significantly better load factor than the other members of their ComEd rate class for delivery services.



Trizec states that to give all customers the opportunity to achieve roughly equivalent percentage savings from alternative supply options including ComEd’s PPO, it would be necessary for ComEd to calculate customer-specific CTCs for all customers. Due to the administrative burdens of doing this, however, Trizec recommends that individual CTCs be calculated and used for all customers with over 400 kW of peak demand rather than only for customers with more than 1 MW of demand as ComEd has proposed in its tariff.  In Trizec’s view, this makes sense because most customers with over 400 kW of demand have meters that segment on-peak and off-peak usage and it can be done without ComEd incurring excessive administrative costs.  Trizec recommends that these customer-specific CTCs be calculated and used beginning with ComEd’s 2003 Applicable Period A.



4.	Staff



According to Staff, a surprisingly large percentage of customers cannot save money by taking PPO service.  Staff asserts that between 14% and 85% of smaller-use customers in ComEd delivery services rate classes 1-6 would not save money by signing up for the PPO.  Staff states that increasing the number of customers that receive individual transition charge calculations would enable more customers to obtain mitigation factor benefits by signing up for the PPO.  Staff suggests that providing additional customers could also have the benefit of a higher level of accuracy than transition charges derived from class data because the individual transition charge is directly related to a customer’s actual load shape, reducing the need for a specific customer to subsidize other customers through the class methodology. 



Staff states that ComEd’s proposal to provide the 1,300 customers with a demand greater than 1 MW custom transition charges is estimated to cost $172,300, with ongoing annual costs of $61,300.  Staff asserts that providing individual transition calculations for the 1,900 customers with a peak demand exceeding 800 kW will have an initial cost of  $237,500, with an ongoing annual cost of $89,500.  According to Staff, these costs apparently already include the costs that ComEd would incur to provide individually calculated transition charges to customers in the 1 to 3 MW group.  Staff claims that the cost for providing individual transition charges for the 5,100 customers with a peak demand greater than 400 kW has an initial cost of $638,300, with an ongoing annual cost of $240,300.  



Staff says that while it recognizes the benefits of increasing the number of customers eligible for individual transition charge calculations and supports these recommendations, how ComEd could recover the administrative costs of making custom transition charges available to a larger group of customers is an unanswered question.



5.	ComEd



According to ComEd, increasing the number of customers eligible for individual CTCs would likely have the effect of more customers obtaining some savings from competitive choice, but would also have the effect of limiting the savings enjoyed by some customers within each delivery services class and also result in significant administrative costs.



ComEd asserts that the 1997 Restructuring Act set forth a transitional rate design which did not guarantee all customers savings from bundled rates.  ComEd claims that instead the Act provided an opportunity for competitive markets to develop by setting up a cost-based delivery service structure and allowing for customer choice, and allowed those customers that had benefited from rate design decisions made under the preexisting regulatory structure to continue on those rates for a lengthy transition period.  



ComEd contends that with regard to the calculation of transition charges, the General Assembly balanced the competing goals of administrative costs and potential for savings and provided that ComEd would only be required to make individual customer calculations for those customers with loads of 3 MW or greater.  ComEd asserts that in establishing the delivery service classes used in transition charge calculations for other customers, ComEd balanced a number of factors, including cost causation, cost recovery, public understandability and acceptance of the reasonableness of the rate structure and level, avoidance of rate shock, ease of administration and the provision of savings opportunities to smaller as well as larger customers.  ComEd says the Commission has previously approved these rate classes.



ComEd says it voluntarily offered to individually calculate transition charges for those customers with loads of 1 MW or more in its October 1, 2002 filing.  ComEd claims its proposed expansion will cost at least $121,300 to set up and $61,300 on an annual basis.  ComEd asserts that extensions of such individual calculations would cost considerably more.  ComEd recommends that the Commission approve ComEd’s proposal to calculate individual CTCs for customers 1 MW and above, and deny the requests for additional individual CTCs.



In its reply brief, ComEd reiterates that it “voluntarily” offered to calculate individual CTCs for customers with demands of one megawatt or more.  ComEd maintains that it would be a significant administrative burden to calculate individual CTCs for customers below one megawatt and that ComEd cannot be compelled to do so.  ComEd also states that Staff pointed out that no party advocating this change had indicated how ComEd would recover the associated costs.



6.	Conclusion



Staff and ComEd question how ComEd might recover the administrative costs associated with making individually calculated transition charges available to a larger group of customers.  The Commission suggests that any such costs would be recovered through base rates.  Either through existing base rates if they are sufficiently high, or through new base rates that will be established in ComEd’s next delivery services rate case.



The Commission believes that the General Assembly has already established that ComEd must calculate individual CTCs for customers with demands of three megawatts or more.  The Commission, therefore, applauds ComEd’s proposal to calculate individual CTCs for customers with demands of one megawatt or more.  However, given the modest additional costs associated with providing individual CTCs for customers with demands of 800 kW or more, the Commission, while lacking the authority to mandate it, encourages ComEd to make custom transition charges available to these customers.  



B.	Customer Aggregation for Individual Transition Charge Calculations



1.	The RES Coalition



The RES Coalition recommends that the Commission modify ComEd’s tariffs to permit customers to aggregate load to attain the class size minimum required to obtain customer-specific CTCs.  Under the RES Coalition’s customer aggregation proposal, the actual calculation of the customer-specific CTC would operate as it would for the 400 kW and greater customers.  The RES Coalition proposes that each account under the aggregated load obtains a customer-specific CTC.  The RES Coalition states that the opportunity to aggregate would allow even more customers to realize the benefits of individually calculated CTCs as well as lay the foundation for greater utilization of aggregation type services by both RES and the utilities.  



The RES Coalition claims that to maintain an easily administered program, it proposes to limit the aggregation of load to entities sharing common ownership, like ComEd’s Rider CB.  The RES Coalition proposes that only non-residential customers may aggregate for purposes of obtaining customer-specific CTCs and such customers must have at least five customer premises.  The RES Coalition indicates that under its proposal, each customer premise shall be owned or leased in its entirety by either the customer entity itself or by an entity such as a subsidiary, partnership, joint venture, limited liability company, or affiliate that the customer controls through ownership of more than 50% of the equity interest.



In its reply brief, the RES Coalition responds to what it describes as Staff’s suggested phase-in of this proposal under which, ComEd would provide individual CTCs to customers with a demand of 400 kW or greater after ComEd has revised its systems to do so.  The RES Coalition would support phasing in its aggregation proposal, to provide for implementation within six months after the entry of the Order in the instant proceeding, provided that ComEd is required to recalculate its MVECs quarterly.



The RES Coalition asserts that ComEd attempts to scare the Commission away from the RES Coalition’s proposal, asserting that the Commission should be afraid of the administrative “boogyman”.  According the RES Coalition, ComEd could require customers to self-certify that they meet the requirements.  The RES Coalition also asserts that its proposal would allow ComEd to put to use the lessons ComEd learned by offering its Rider CB Consolidated Billing experimental tariff and its “billing experiment” to the Illinois Retail Merchants Association “Affinity Group.”



2.	Staff



According to Staff, the benefits of this proposal are that additional customers would receive individual transition charge calculations and the promotion of aggregation-related services.  In Staff’s view, the very existence of the proposal highlights how the current method used to estimate transition charges results in a lack of savings opportunities for some customers.  Staff believes there is a need for consideration of policies that expand customer savings opportunities.  Staff suggests that one step in this direction would be to adopt the proposal to require ComEd to provide individual transition charges to a demand greater than 400 kW, as discussed above.  After that initial step is taken, Staff thinks it would be worthwhile to enlarge the number of customers qualifying for individual transition charges through the adoption of the aggregation proposal.



3.	ComEd



It is ComEd’s position that the RES Coalition proposal to allow customers to aggregate loads to meet the class size requirement for individual CTCs should be rejected for several reasons.  According to ComEd, such a proposal is administratively unworkable.  ComEd says the proposal would require it to develop a system for monitoring thousands of customers, their ownership, and their eligibility for such aggregation.  ComEd also asserts that allowing customers to choose between a class or an individual CTC depending on which was more advantageous would encourage unfair gaming – gaming that would necessarily result in loss to the utilities.  ComEd also contends that this proposal is contrary to the applicable law.  ComEd claims that nothing in Section 16-102 or 16-108 allows customers to aggregate loads in order to change their CTC calculations.  



In its reply brief, ComEd claims that Staff’s endorsement of this proposal is at odds with its argument elsewhere that administrative agencies cannot act in ways that are contrary to their governing statutes.  ComEd also contends that allowing customers to aggregate their load would result in significant administrative costs.  ComEd claims it would have to monitor thousands of customers, identify the sites that are related to them, monitor the ownership of such sites, and determine whether such sites qualify for load aggregation.  ComEd complains that this proposal would allow customers to choose between a class CTC or an individual CTC depending upon which was more advantageous.  ComEd asserts that such gaming is unfair to the utility.  



4.	Conclusion



The RES Coalition’s proposal for customer aggregation is well intended and has the potential to enhance an effectively competitive electricity market that operates efficiently in Illinois.  Unfortunately, the Commission lacks authority to impose such a requirement on ComEd.  Therefore, the RES Coalition’s proposal is rejected.



C.	Posting Individual Transition Charges on PowerPath



1.	The RES Coalition 



To help the development of the competitive marketplace, the RES Coalition recommends that ComEd be required to make all custom CTCs available on PowerPath, along with an indicator that a customer does in fact have an individually calculated CTC.  The RES Coalition states that currently, customers with individually calculated CTCs obtain that information directly from ComEd via a letter.  The RES Coalition says that unless a RES is a General Account Agent, ComEd will not provide that information to suppliers even with a customer’s consent.  The RES Coalition argues that contrary to ComEd’s assertions, access to information posted on the PowerPath website does require the consent of a customer.  According to the RES Coalition, only Class CTCs and usage information for customers are posted and available on the PowerPath website.



The RES Coalition believes that posting the customized CTCs would allow all customers equal access to the information that is required to make informed decisions regarding their competitive options for electric service.  The RES Coalition asserts that with the limited time available for customers and RESs to evaluate their options, it is important that this information is available as quickly as possible.  The RES Coalition contends that ComEd’s current process is subject to other inefficiencies such as misplaced information or the information being sent to a different contact customer than the person evaluating competitive electricity options.  According to the RES Coalition, these inefficiencies cause time delays and customer confusion, which in turn result in missed “switch dates” due to ComEd’s enrollment deadlines.  



In its reply brief, the RES Coalition asserts that ComEd’s current practice is administratively burdensome for the customers, RESs and ComEd.  The RES Coalition also disputes ComEd’s representation of its proposal.  The RES Coalition says it would anticipate that ComEd would have the same level of protection on its PowerPath website for this CTC information as it does for other customer usage data.



The RES Coalition requests that ComEd be required to make all custom CTCs available on PowerPath, along with an indicator that a customer does in fact have an individually calculated CTC.  In its reply brief, the RES Coalition suggests that such custom CTCs, as well as the indication that the customer has an individually calculated CTC, should be available via a secure portion of ComEd’s PowerPath website.



2.	ComEd



According to ComEd, the RES Coalition has requested that the Commission order the utilities to post those individual calculations on its public website, with no password or other protections to ensure confidentiality.  ComEd states that the General Assembly designed specific protections for customer specific billing, usage, or load shape data.  ComEd claims that pursuant to Section 16-122(a) customers themselves must authorize the release of such data; utilities are specifically prohibited from disclosing such data in the manner sought by the RES Coalition.  ComEd also states that the Act authorizes utilities to charge a reasonable fee for the release of billing and usage data.  It is ComEd’s position that the RES Coalition proposal to require the public release of individually calculated CTCs should be rejected because it is contrary to law.  



3.	IIEC



In its reply brief, IIEC indicates that it believes end-use customers would prefer to have the right to make such information available to RESs on a case-by-case basis without having such information posted on ComEd’s PowerPath website.  IIEC suggests that posting this information in such location would be acceptable if customers are given the opportunity to block access to it via the website as they are now able to block access to historic usage data on the website.



4.	Conclusion



As an initial matter, the Commission would note that previously in this Order, it approved ComEd’s request to advance the Period A MVEC publication date, which will mitigate the RES Coalition’s concern regarding the short amount of time available.  Due to the sensitive nature of customer specific data, the Commission rejects the RES Coalition proposal at this time.  ComEd suggests that Section 16-122(a) of the Act prohibits it from disclosing certain data in the manner recommended by the RES Coalition.  However, the Commission notes that Section 16-122(c) states that, “All such customer information shall be available in a timely fashion in an electronic format, if available.”  As a result, the Commission encourages ComEd to consider implementing the suggestion of IIEC.  



VII.	Other Issues



A.	Multi-Year Price Shaping



According to Staff, Ameren and ComEd currently compute a price shaping adjustment, using 8760 hours (one year) of PJM West hourly prices, along with 8760 hours of load data for each customer class.  These companies now propose to use multiple years of PJM West and load data in this price shaping adjustment.  ComEd proposes to use the most recent three calendar years’ worth of hourly data, while Ameren proposes to use all data since January 1999.  The shaping of the most recent monthly or yearly forward prices (for on-peak and off-peak forward contracts) would be performed separately for each year’s worth of PJM and load data, leading to values for (1) summer, (2) non-summer, (3) summer-peak, (4) summer-offpeak, (5) winter-peak, (6) winter-offpeak, and (7) the total load-weighted market value.  Thus, for ComEd there would be three price shaped values for each of these seven aggregated time periods.  The simple average of the three values for each of the aggregated time periods would comprise the final price-shaped value.  Ameren would follow the same procedure, except with more years of hourly PJM price and load data.  In addition, when applying the price shaping adjustment, both ComEd and Ameren propose to replace non-positive PJM hourly prices with the average of all the positive off-peak PJM prices in the month.



Staff states that IP currently uses a different price shaping adjustment, which was originally approved by the Commission in Docket Nos. 99-0120 and 99-0134, consolidated.  According to Staff, the IP methodology shapes only on-peak prices, while the ComEd/Ameren methodology shapes both on-peak and off-peak prices.  In the current docket, IP proposes to retain this basic methodology, but to utilize multiple prior years for the development of the adjustment.



As discussed previously, the RES Coalition supports ComEd’s proposal to expand the inclusion of this additional data only if the Commission includes the RES Coalition’s proposal to synchronize the markets.  The RES Coalition contends that expanding the number of years worth of data and then averaging improperly would make the market appear less volatile than it actually is.



The Commission addressed the RES Coalition’s price and demand synchronization proposal in a previous section of this Order.  With respect to the proposal to use multiple years of data to perform the price shaping, the Commission rejects this proposal.  Among other things, the utilities suggested that this change is an improvement to the process that would increase the accuracy of the market value calculation because future market expectations would be better reflected.  However, Staff suggests that this particular change was not really an improvement at all.  Because the RES Coalition objects to the proposal and because the record does not show that it will actually improve the market value estimation process, the Commission proposes that the utilities modify their tariffs to use a single year of data in the price shaping process.



B.	Price and Data Availability – Monitoring and Reporting Requirements



1.	The RES Coalition



The RES Coalition recommends that the Commission require the utilities to monitor and regularly report the availability of forward off-peak wrap price data.  The RES Coalition says that utilities should be required to keep continuous valuations of off-peak wrap prices similar to the ones they keep for on-peak price data.  According to the RES Coalition, these prices should be updated during the utilities’ data collection periods.  The RES Coalition asserts that in the event that forward off-peak wrap price data is insufficient to adequately estimate forward prices, the Commission should then require the utilities to implement an alternative methodology.  The RES Coalition suggests that this alternative methodology could be based on prices resulting from a competitive auction of forward off-peak wrap products delivered in the utilities’ service territories.  The RES Coalition states that the resulting prices would then be used to calculate forward prices.  The RES Coalition requests that the Commission direct the utilities to monitor and regularly report the availability of forward off-peak wrap price data.



In response to Staff, the RES Coalition states in its reply brief that it did not intend to present the full details of such a “back-up plan” in its testimony in the instant proceeding.  Rather, the RES Coalition claims it simply sought to highlight the fact that the Commission should develop a contingency, in case the markets might fail to provide appropriate information to calculate MVECs.  The RES Coalition recommends that the Commission direct Staff to develop contingency plans to address the contingency that the forward markets become insufficient to adequately estimate forward prices.



2.	Staff



Staff indicates that it has no objection to the RES Coalition’s recommendation that utilities continue to provide periodic reports on the availability of on-peak forward market data.  However, Staff recommends that the Commission refrain from ordering the utilities to conduct competitive auctions for the purpose of computing Section 16-112 market values. 



According to Staff, the RES Coalition has no real plan for how the competitive auctions would work and Staff questions whether such an ad hoc auction would be a more liquid source of data than an already well-established marketplace, such as the Intercontinental Exchange.  Staff asserts that the RES Coalition seems to ignore the obstacles and costs confronting a party wishing to conduct such an auction.



Staff states that the RES Coalition may be assuming that the Commission has the authority to authorize an electric utility to conduct a competitive auction for the purpose of deriving Section 16-112 market values.  Staff states that while Section 16�102 of the Act requires transition charges to be based on Section 16-112 market values, Section 16-112 says nothing about a utility-moderated auction.  



3.	ComEd



ComEd states that pursuant to the Commission’s last Order, ComEd has been filing monthly monitoring reports with Staff, and ComEd has no objection to continuing such monitoring and reporting obligations.



4.	IP



It is IP’s position that while the Commission required monitoring and reporting by the utilities in the first MVI case, there does not appear to be any need to continue with this monitoring and reporting.  IP asserts that the data have been sufficiently available such that to date, IP has not had to rely on bid-offer midpoints because it has always had actual trade data to use.  IP indicates, however, if the Commission requires a continuation of the current monitoring and reporting process, IP would not object.  



5.	Conclusion



The Commission finds that the utilities should continue their on-peak monitoring and monthly reporting required by the Order in Docket 00-0259, et al.  In addition, the utilities should begin monitoring off-peak data and include the results of such monitoring in the monthly reports.  The Commission rejects the RES Coalition proposal that would require Staff to develop contingency plans to address the contingency that the forward markets become insufficient to adequately estimate forward prices.  If this “contingency” were to occur, it would be necessary for the Commission, with the input of Staff and other parties, to resolve that problem.



C.	The RES Coalition MVI-Study



	It is the RES Coalition’s position that ComEd’s MVI methodology systematically and substantially underestimates the market values.  In an effort to support this assertion, the RES Coalition presented a study intended to show what the MVECs would have been during ComEd’s Applicable Period A, if the MVI methodology had relied upon actual data from the Illinois retail electric market.



	According to the RES Coalition, the MVI-Study showed that the price differences between ComEd’s MVECs and the RES contracts ranged from 25% to 77%.  In the RES Coalition’s view, this comparison demonstrates that the ComEd MVI methodology is flawed and does not reflect the actual market value of supplying electric power and energy at retail in Illinois.



	In its reply brief, the RES coalition asserts that the MVI-Study alone provides justification for the Commission to direct the utilities to include a residual error adjustment as proposed by the RES Coalition.  



	ComEd questions the data underlying the RES Coalition MVI-Study.  In addition, ComEd suggests that the study was not designed to provide useful information on “market values.”  ComEd claims that based on the timing and description of the contract data described in the testimony and used in the analysis, it simply indicates that RESs, at a time when power prices were rapidly declining to an all-time low, locked customers into contracts with higher prices than the lower prices for power that were available in the market, and that were ultimately reflected in the MVECs released April 1.  According to ComEd, the RES Coalition MVI-Study should be given no weight by the Commission.



Staff suggests that ComEd’s criticisms of the data underlying the RES Coalition MVI-Study are suspect.  As to ComEd’s suggestion that the study was not properly designed, Staff suggests ComEd’s position is based on assumptions that are not supported by the record.  



It is Staff’s position that the RES Coalition MVI-Study shows that for reasons that remain unclear, some customers in the ComEd service territory are paying RESs more for electric power and energy than the MVs embedded in the most recent Applicable Period A filings by ComEd.  Staff has no opinion about whether this justifies any particular adjustment to the MV formulas.



D.	The RES Coalition NFF-Study



In a further effort to support its assertion that ComEd’s MVI methodology systematically and substantially underestimates the market values, the RES Coalition presented an NFF-Study.  In this study, the RES Coalition compared ComEd’s 2002 Applicable Period A MVECs to MVECs that it claims likely would have been produced by an NFF.  The RES Coalition assumed that for a NFF to generate MVECs in time for the May 2002 billing cycle, the NFF would have needed to obtain the RES contracts by mid-September 2001.  



According to the RES Coalition, the price differences between the MVECs that were generated by ComEd’s MVI methodology and the NFF-Study were significant, with the NFF-Study MVECs ranging from 43% to 87% higher than ComEd’s Period A MVECs.  The RES Coalition asserts that its NFF-Study demonstrates that an NFF-based methodology would have produced significantly higher and more accurate MVECs than ComEd’s existing MVI methodology.



In its reply brief, the RES Coalition suggests that the NFF Study should “embolden the Commission to issue an Order that contains all of the appropriate adjustments to the Utilities’ MVI models”.  (RES Coalition Reply Brief at 50) The RES Coalition asserts that a return to the NFF relying upon actual contracts from the Illinois retail electric market is preferable to continuing to utilize “chronically flawed” MVI models.



ComEd claims that the RES Coalition’s NFF-Study suffers from the same flaws as its MVI-Study, and the additional flaw that it bears little resemblance to the actual NFF process that is defined in Section 16-112 of the Act.  



Staff says its opinion of the RES Coalition’s NFF-Study mirrors Staff’s opinion of its MVI-Study.  Staff indicates that it has no opinion about whether the study justifies any particular adjustment to the MV formulas.



E.	BOMA’s RPI Index



According to BOMA, ComEd’s methodology to calculate MVECs currently results in MVECs that are priced below the actual supply cost to serve retail customers in ComEd’s service territory.  BOMA asserts that the Retail Power Index (“RPI”) illustrates that the differences between wholesale and retail prices in the ComEd region are insufficient for retail suppliers to be able to offer value propositions to consumers.



BOMA claims that the RPI illustrates that the price to beat for the ComEd region is by far the lowest out of the ten regions represented in the RPI and that the difference between the price to beat and wholesale power prices in the ComEd region is also the lowest out of the ten regions represented in the RPI.  BOMA asserts that according to the RPI, the difference between the price to beat and wholesale prices in the ComEd region for a customer in the 0 to 25 kW customer class is only 98 cents, which is insufficient to cover the added costs of serving a retail customer above and beyond the costs associated with purchasing wholesale power, distribution, transmission and ancillary services as well as CTCs and administrative charges.



BOMA suggests that the ComEd market is one where it would be difficult for a retail supplier to offer savings to a retail customer and still be able to recover the costs of serving that customer.  BOMA submits that the reason the price to beat in ComEd’s service territory is too low for suppliers to compete with is due to the presence of an inflated CTC that results from an improper MVEC calculation that understates values.



According to ComEd, BOMA’s RPI does not support its assertion that RESs do not have sufficient “headroom” to compete against the PPO in Illinois, and that “retail uplifts” should be incorporated into the MVI methodology in order to provide such headroom and make it easier for RESs to compete.



It is ComEd’s position that the RPI study does not provide any information relevant to the determination of market value in this proceeding.  ComEd claims that BOMA did not analyze the forward prices used in the MVI methodology.  ComEd says that none of the other utilities in the comparison has the equivalent of ComEd’s PPO nor did they create an unbundled set of cost-based delivery service tariffs as the 1997 Restructuring Act required the Illinois utilities to do.  ComEd also claims that it has lower bundled rates than many of the cities in the RPI comparisons.  ComEd argues that, therefore, one would expect the spreads to be lower than in those other cities.



ComEd complains that the RPI is calculated for only one customer group – the “typical 10 kW” customer.  In ComEd’s view, this is not the “typical” customer for ComEd’s service area or the type of customer “typically” served by the RESs.  ComEd asserts that RPI type calculations for customers in those classes more typically served by the RESs indicate spreads substantially greater than those suggested by BOMA.  According to ComEd, despite suggesting the need for more headroom, BOMA did not analyze actual RES costs, prices, or the level of competition in Illinois.  ComEd claims that its service area represents one-sixth of the switching activity in the U.S. and, in ComEd’s view, this alone contradicts BOMA’s assertions.



According to Staff, it should be apparent that the transition charge formula embedded in the Act is designed to provide consumers with a relatively small savings opportunity, approximately equal to the “mitigation factor.”  Staff suggests that BOMA’s “retail power spread” sounds like it should parallel the mitigation factor.  



Staff indicates that BOMA’s retail power spread is quite a bit smaller than the actual mitigation factor for the small commercial classes that the RPI study considers.  Staff suggests that the record is unclear on why this is the case.  It is Staff’s position that even without such confusion, it would be unclear how the Commission should translate the RPI study into a proposal for improving the MV tariffs.



F.	Reinstitution of the NFF Process



1.	The RES Coalition



The RES Coalition says it supports the utilities continuing to utilize market index models if and only if those models are designed properly and operate as a faithful representation of the Illinois retail electric market.  According to the RES Coalition, the Commission should not be afraid to resume the NFF process to calculate the MVECs.  It is the RES Coalition’s position that if the utilities are unwilling to accept reasonable and appropriate modifications to the MVI formula now, the Commission immediately should resume the NFF process, in time to determine ComEd’s 2003 “Period B” MVECs.  The RES Coalition asserts that a reinstituted NFF process would be more beneficial than MVI models that repeatedly have been demonstrated to yield deficient MVECs.



The RES Coalition asserts that while the NFF process used for the October 1999 opening of the retail electric market in Illinois produced MVECs and CTCs that were too low on a twelve-month-cycle basis, for at least five reasons, a reinstitution of the NFF process in 2003 would be less likely to produce such a result.  First, the competitive retail electric market is much more mature.  The RES Coalition says the NFF now would have the benefit of relying primarily upon wholesale and retail contracts that were entered into in the context of a competitive wholesale environment with retail open access in some degree of operation.  Second, customers are more familiar with their competitive options.  According to the RES Coalition, there are likely many more contracts between customers and RESs that take into account the costs incurred to serve such customers.  Third, the Commission, Staff and other interested parties have a better understanding of the costs associated with serving retail customers.  The RES Coalition asserts that this improved knowledge base will better inform the NFF.  Fourth, most of the utilities have become IDCs and have divested their generation assets.  The RES Coalition claims there are now contracts for the sale of power from those generating facilities, including contracts with the utilities themselves, which the RES Coalition says would be included in the NFF data process.  Finally, there are legitimate concerns about the potential for the manipulation of published power indices that are relied upon in the utilities’ MVI models.  The RES Coalition claims contracts that would be evaluated in a new NFF process would not be subject to similar manipulation concerns.



The RES Coalition believes that the MVI models used by the utilities are fundamentally flawed, and unless they are significantly modified, the NFF might be a more desirable way to calculate market value.  The RES Coalition asserts that the NFF-Study suggests that the NFF process would, to a large degree, capture all of the necessary adjustments to the MVI that the utilities have declined to recognize.



2.	IIEC



IIEC asserts that if the utilities do not offer a multi-year market value option, Section 16-112 of the Act calls for a determination of market value in the out-years using a tariff based on the NFF process.  According to IIEC, Section 16-112(a) of the Act specifically provides that in the event the MVI tariff fails to establish market values for the years 1999 until 2007, a tariff incorporating market values as determined in accordance with the neutral fact finder process must be used to establish market value.  



It is IIEC’s position that if any utility fails to offer the multi-year market value option, or fails to make the multi-year option applicable to all years between now and 2007; such utility must have its market value determined on the basis of a tariff incorporating the NFF process.



3.	Staff



Staff recommends that the Commission order whatever changes it believes are appropriate.  Staff states that if one or more of the utilities decide that they cannot live with the changes, then the Commission will have no choice but to reintroduce the NFF process.



4.	ComEd



According to ComEd, the NFF process was flawed and inferior to the MVI methodology in several respects.  ComEd asserts that the only reason the RES Coalition has suggested a return to the NFF process is because the RES Coalition believes that it will significantly overstate MVECs to the detriment of the market and customers.  ComEd believes this is not a result the Commission should endorse.  



ComEd argues that in economic terms, market value should be a forward-looking concept and should represent the value of the power and energy freed-up.  It is ComEd’s position that given the serious flaws in the NFF process, and given that the MVI process has been working it makes little sense for the Commission to switch back to a less accurate process.



In its reply brief, ComEd says it does not believe that any party truly desires to return to the NFF process.  ComEd suggests that the RES Coalition urges the Commission to use the potential return to the NFF process as a threat to obtain acceptance of adjustments that are contrary to the Act and to the evidence in the record.  ComEd contends that the MVI methodology has been demonstrably better than the NFF process.



5.	IP and Ameren



Both IP and Ameren oppose a return to the NFF process.  In its reply brief, IP states that while the IIEC posits the possibility of the NFF publishing multi-year values, in the years when NFF values were published, the NFF never published anything other than single year values.  IP asserts that there is absolutely no evidence in the record that circumstances have changed such that the NFF would be more likely to publish multi-year values now.  IP also states that while the IIEC wants more frequent calculations from IP, at most, the NFF would publish multi-year values once a year, as IP has proposed.



6.	Conclusion



The question of whether the NFF process will be re-instituted will not be resolved in this proceeding.  In this proceeding, the Commission will propose certain modifications to the utilities’ market value index tariffs.  Consistent with Section 16-112(m) of the Act, the utilities either will or will not accept those proposed revisions.  These decisions, along with any other relevant considerations, will form the basis for the Commission’s decision whether to further suspend the neutral fact-finder procedure in Docket 03-0007.



G.	Market Values Subsequent to the Mandatory Transition Period; Sunset Provision



Staff points out that language in Sections 16-110(c), 16-110(d) and 16-111(i) of the Act suggest the market values established pursuant to Section 16-112 may play a role in establishing rates subsequent to the end of the mandatory transition period.  For example, Section 16-111(i) of the Act states in part:



In determining the justness and reasonableness of the electric power and energy component of an electric utility's rates for tariffed services subsequent to the mandatory transition period and prior to the time that the provision of such electric power and energy is declared competitive, the Commission shall consider the extent to which the electric utility's tariffed rates for such component for each customer class exceed the market value determined pursuant to Section 16-112, and, if the electric power and energy component of such tariffed rate exceeds the market value by more than 10% for any customer class, may establish such electric power and energy component at a rate equal to the market value plus 10%. (emphasis added)



Staff also addresses the Commission’s statutory authority to modify a utility’s proposal to replace the neutral fact finder process with an alternative method.  (Id.)  He references Section 16-112(m) of the Act, which states in part:



The Commission may approve or reject, or propose modifications to, any tariff providing for the determination of market value that has been proposed by an electric utility pursuant to subsection (a) of this Section, but shall not have the power to otherwise order the electric utility to implement a modified tariff or to place into effect any tariff for the determination of market value other than one incorporating the neutral fact-finder procedure set forth in this Section. (emphasis added)



The Commission observes that in these proceedings, unlike in previous market value index proceedings, no party has suggested that it is necessary to impose a sunset provision on the market value index tariffs in the event the utilities ultimately place such tariffs into effect.  The same concerns, regarding the Commission’s authority to impose modifications on Section 16-112 market value index tariffs as well as the Commission’s ability to revisit such tariffs once in place, that contributed to the Commission’s previous adoption of a sunset provision remain today.  This is particularly true in light of the potential importance of such tariffs subsequent to the mandatory transition period and the expiration of the associated rate freezes. 



The Commission is satisfied that the market value index tariffs it is proposing in this proceeding, if implemented, are reasonable for the remainder of the mandatory transition period, which ends January 1, 2007.  However, in light of the role of Section 16-112 market values subsequent to the mandatory transition period, the Commission believes it is necessary to put in place a procedural mechanism through which the Commission can revisit those tariffs in the future.



As a result, the Commission proposes that each of the three utilities modify its market value index tariffs to provide that each will terminate on December 31, 2007.  The Commission contemplates the possibility that it may be necessary to re-institute the neutral fact finder process to set market values for 2008.  To accomplish this, the Commission would need to hire a neutral fact finder on or before April 1, 2007.  To accommodate this deadline, the Commission proposes that each utility file either new market value index tariffs or a petition requesting market value index tariffs no later than June 30, 2006.



VIII.	Findings and Ordering Paragraphs



	The Commission, having reviewed the record herein, is of the opinion and finds that:



ComEd, IP, CIPS and UE are Illinois corporations engaged in the business of furnishing electric service in the State of Illinois, and each is a public utility as defined in Section 3-105 of the Act and an electric utility as defined in Section 16-102 of the Act;

the Commission has jurisdiction over ComEd, IP, CIPS and UE and the subject matter of this docket;

the facts recited, findings made and conclusions reached in the prefatory portions of this Order above are supported by the record and are hereby adopted as findings in this order;

ComEd, IP, CIPS and UE are each authorized to file tariffs which contain the Commission’s proposed modifications to their respective tariffs as are described and found appropriate in the prefatory portion of this Order above, with such tariffs to be effective not earlier than five days after the date of filing and in any event no later than May 1, 2003; with these modifications, the proposed tariffs are just and reasonable; any such proposal which does not contain these modifications is rejected.

	IT IS THEREFORE ORDERED by the Commission that ComEd, IP, CIPS and UE are each hereby authorized to file tariffs consistent with the determinations and findings made in this Order, provided that such tariffs reflect the proposed modifications found appropriate in this Order, with such tariffs to be effective not earlier than five days after the date of filing; any such proposal which does not contain these modifications is hereby rejected.



	IT IS FURTHER ORDERED that within seven days after entry of this order, each of the utilities shall inform the Commission as to whether that utility intends to file its MVI, and shall file any such MVI tariff within that same seven-day period.



	IT IS FURTHER ORDERED that the proposed tariffs filed by IP and ComEd, which were suspended and thereafter resuspended, are hereby cancelled.



	IT IS FURTHER ORDERED that any and all requests or objections not heretofore specifically ruled upon are hereby deemed disposed of in a manner consistent with the ultimate conclusions contained in this Order.



	IT IS FURTHER ORDERED that subject to the provisions of Section 10-113 of the Public Utilities Act and 83 Ill. Adm. Code 200.800, this Order is final; it is not subject to the Administrative Review Law.



	DATED:  February 19, 2002







									Michael L. Wallace

									Administrative Law Judge





BRIEFS ON EXCEPTIONS DUE:		March 6, 2002

REPLIES ON EXCEPTIONS DUE:	March 13, 2002

02-0656/02-0671/02-0672/02-0834 (Cons.)
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