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How much should co-ops
be allowed to take in
from non-members?  As
much as they want?  No, no, says
IRS.  If they earn more than 15% of
their revenues from non-members,
IRS has ruled — and it’s held up
legally — that they lose their tax-free
status.  Ouch.  What about the
Energy Policy Act and RTO
formation?  Help is on the way.  Tax
conferees yesterday put a provision
in the pending tax bill that would
exempt co-ops from the 15% rule
where the revenues come from letting
others use their wires.  Munis have
already been exempt.  That would
help with getting co-ops into RTOs.

Which is better?

Marketers take hedging risks
or utilities (the public)

While New York regulators set a blueprint
for successful retail competition in their
August policy statement, they see obstacles
in old state laws.

Obstacles?
Does the PSC have authority to

interpret utility services in the historical
obligation to serve and whether their own
anti-slamming rules bar competitive
auctions of customers or releasing
customer lists to marketers.

Would reliability be hurt if marketers
and not utilities take on utilities’ merchant
duties?

NEMA doesn’t see those problems.
“Once the commission is satisfied that

one or more qualified entities can perform
commodity supply service by contract,”
NEMA President Craig Goodman wrote the

PSC, “there is no statutory obligation to
use utilities in this capacity nor is this a
‘service’ or function that ‘only a utility
can perform.’”

Goodman finds that “a regulatory
obligation to supply imposed on a utility is
not inherently more reliable than a
contractual obligation to serve voluntarily
by a qualified supplier.”

A utility’s contract for supply “should
not be inherently more reliable than a non-
utility contract for supply unless there are
anti-competitive remnants that remain in
the law or practice,” Goodman adds.

The key to NEMA’s argument?
What is the obligation to serve?
NEMA limits its definition to “prompt

connection, efficient, safe and reliable
maintenance, operation and delivery of

electricity and natural gas.”
Those are utilities’ inherent monopoly

services.

Using that definition, the
public’s right to utility delivery
service upon demand and
reliable supply at just and
reasonable rates by the supplier
of their choice is strengthened if
commodity risks are taken on
by marketers and not
guaranteed by the public,
Goodman explained.  He “cannot
find an obligation to force
utilities to speculate on
commodities at ratepayers’
expense” in the state’s laws.

Most public service laws were passed to
“protect consumers from potential market
power abuse and to ensure safe and reliable
utility services at just and reasonable
prices,” Goodman added.

The exercise of market power —
originally feared to create monopoly prices
— “was the intentional withholding of
delivery services that would in turn create
artificial scarcity,” he noted.

That’s where “just and reasonable”
came from.

The PSC can protect the public from
market power abuse and unjust pricing by
interpreting the laws “in a manner that
enhances the reliability of a utility’s delivery
obligation and accelerates the public’s
access to competitive market-based rates
for natural gas and electricity,” Goodman

What does it cost to set up a new RTO?
About 20¢/month for retail customers.

That’s what the FERC staff
figures.

Why did the staff spend a lot of
time on figuring RTO initial and day
two costs?

“One of the huge frustrations,”
replied Commissioner Brownell — it
was her project to get the numbers —
“is the lack of fact-based analysis when
talking about the issues.”

Whether you want or don’t want
markets “it’s irresponsible to throw
around costs that are unsubstantiated.
We had an experience when we were in
the Southwest in which huge costs for
a day one market were mentioned and
when the state commissioners
expressed some concerns and the
public power folks, no one could
actually come up with a document that
was footed to any kind of reality.”

The commission had heard similar
forecasts of costs in other markets and
decided to get reliable figures.

For FERC it was a tough
assignment since various RTOs started
from various starting points.

PJM has existed for decades and
before that was a tight (well-
organized) power pool.  Others started
from scratch.

“We’re not putting this out [the
report] as here’s your answer and this
is what the costs are going to be,” she
told the press.

She described the numbers as
what “the range of costs in a well-
disciplined process should look like.”

“We’re open to comments.  We’re
open to discussion but the reality is
that the public is disserved by
misinformation that’s flooded out of
people who just don’t want to
restructure.”

FERC hears often that “costs are
just out of control.”

Yesterday’s report did not attempt
to balance costs with benefits because
those studies have been made.

What’s next from Brownell?
“Seams.  That’s my next big

jihad,” she promised.
Yesterday’s report exists because

the Southwest had asked for it, she
added.
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explained.
“There appears to be little or no public

interest or private interest served by
forcing only utilities to trade, swap, hedge,
risk manage or otherwise acquire and
supply natural gas and electricity.”

Goodman has an answer for the
PSC’s sensitivity to slamming laws too.

The commission, Goodman finds, has
ample authority to properly interpret
statutes and promulgate regulations that
use either opt-in or opt-out procedures
such as releasing customer data without
customers’ explicit OK.

“There is no New York or federal law
or interpretation that supports a
conclusion that the proper and lawful
exercise of the commission’s statutory
authority is properly limited or somehow
expanded or contracted by a business rule
with no statutory origin,” Goodman
asserted.

“The implementation of a major
statewide rulemaking in a manner that
accelerates the time when all consumers
may be reliably served with competitively
priced supplies of natural gas and
electricity is not and should not be sullied
with the concern that this equates to
unsavory or illegal sales practices.”

It’s Goodman’s view taken to its
logical conclusion, that this reasoning
would require ratepayers to “opt-in” to

FERC intends cracking
down on market power

Should FERC go after market power
with Section 205 or 203?

The question came up yesterday
when the agency announced an effort
to standardize and clarify a tougher
rule on reporting where a utility’s
status has changed.

FERC proposed speeding up
reporting from three years now to 30
days.

The chairman — asked about
which section to use while briefing

the press later — claimed the agency
can use 203, 205 and 206 since “we
have a couple of arrows in the
quiver.”

The pending rule would clarify
what triggers a report.

A change in ownership would
trigger such a report.

If the commission is to insure
market-based rates are just and
reasonable, waiting three years for a
report is absurd.

every major rate decision the PSC makes.
“Who would opt-in to a rate design

increase?” Goodman asked.
A state-sponsored system-wide

migration policy that included an education
campaign to prepare consumers,
Goodman noted, “is not the same as an
unscrupulous telemarketer’s switching a
residential customer without his or her
knowledge or consent.”

The fact that a consumer chooses not

to choose, Goodman noted, “does not and
should not be considered a lack of
consent” to release information to a
marketer.

Assuming adequate public education,
where’s the evidence that “would support
a legal distinction between opt-in and opt-
out regulatory structures, particularly if
they have anything to do with the
provision of just and reasonable rates.”

That’s not slamming, Goodman
asserted.

OK what does a new RTO really cost?
The first cost can range from $50-70
million with a like amount of annual
revenue requirements, according to a
team from FERC’s Office of Markets,
Tariffs & Rates headed by Katherine
Gensler.

But the agency urged RTOs to learn
from earlier RTOs and their mistakes by
using off-the-shelf software.

Chairman Wood cited California’s
starting from scratch in the mid-1990s
compared with the “minimal” cost to New
England’s buying rights to PJM software.

Then the Midwest ISO picked up
from New England those rules, he added.

“RTO costs are not as high as many
believe— less than one-half of 1% of an
average residential power customer’s
bill,” the report said.

Gensler’s team pointed to efficiency
gains from transferring functions from
integrated utilities to an RTO.

The staff’s analysis is based on
audits, data and interviews from existing
RTOs and ISOs.

Gensler’s team tallied open-access
transmission service, congestion
management, ancillary services and
interregional planning costs.

That’s the Day One cost.
A Day Two RTO cost includes Day

One plus a bid-based, security-
constrained market with economic
dispatch, locational pricing and financial
transmission rights or capacity markets.

The staff concluded that a Day One
RTO would cost an average residential
customer about 0.02¢/kwh or about $2 a

year and would be more than offset by
savings resulting from RTO operations.

RTO opponents fear loss of
monopoly rents where market forces
come into play in wholesale markets.
The staff didn’t get into that.

Many of the costs are for reliability-
related functions, such as transmission
service, scheduling and available capacity
determinations, re-dispatch for
congestion management, ancillary
services, planning, parallel flow
mitigation and interregional coordination.

In analyzing past RTO startup
experiences, FERC staff found that
primary costs drivers were incomplete
market design, changing plans at mid-
course, poor project management and
extensive delays.

LIPA asking itself hard questions -- like going private
Not long ago Long Island’s ill-fated utility
defied plans to save it from disaster not
the least of which was management style
of William Catacosinos, now CEO of TNP
Enterprises.

A lot of Long Island Lighting became
the Long Island Power Authority (LIPA)
thanks to a state bailout of the ripped-off
remains.

Now under more wholesome guidance

LIPA is looking down the road and wants
help in fashioning a long-term strategic
plan — including a plan to go private.

Now LIPA is a municipal utility that
owns the grid on Long Island and provides
electric service to nearly 1.1 million
customers in Nassau and Suffolk counties.

It doesn’t own generation on Long
Island.

Other options?

Continue as is or fully municipalize or
maybe merge with another utility or sell all
or some of its assets.

Leaders under Chairman Richard
Kessel have been meeting with utilities
inside and outside New York.

LIPA has hired advisors to work with
senior LIPA executives and findings are
due at the board by the end of the year.

It could decide to buy on-island
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generation owned by LILCO and now
operated by KeySpan.

There too, LIPA is to decide
whether to re-bid the multi-year
management pact with KeySpan to run

4 stories in 1 minute

Atmos Energy changes
TXU Gas leadership:  Atmos
Energy — new owner of TXU’s gas
distribution operations — installed Earl
Fischer as president.  Fischer is still
senior vice president of utility
operations at the parent company while
he oversees the integration of TXU
Gas.  JD Woodward is to oversee
TXU Gas pipeline and storage
operations — acquired along with the
LDC — and Richard Erskine was kept
on as president of Atmos Pipeline &
Storage.  A vice president of marketing
has not been named.  Buying TXU Gas
makes Atmos the nation’s largest gas-
only distributor with 3.1 million gas
customers in 12 states.

Brownell tells of
her SPP dissent:  Commissioner
Nora Brownell explained her dissent
from the order making SPP an RTO:
“I’ve been here long enough not to
depend on a hope and a prayer
anymore.  We were very, very specific
in our reorders of what we expected
[of SPP leadership] in the compliance
filing, an operating agreement, full
operational control, a truly independent
market monitor — and while they put
a little ink on what they intend to do —
they did not do what we asked them to
do.”  Thus she didn’t vote for RTO
status.  “I’m sure they will,” Brownell

said with a smile.

PSNH would boost C&I
prices while keeping
SOS supplier:  Public Service New
Hampshire asked regulators to approve
a rate rise for large customers and to
extend Transition Energy Service
(SOS) for those customers through
April 2006 though it’s supposed to end
in February of next year. The large
customer rate would rise to 6.14¢/kwh
in February.

EIA predicts prices
for winter fuels:  High energy
prices and demand will push residential
heating bills up this winter, the Energy
Information Administration predicts.
Natural gas customers, who will see
their bills go up 15% this winter, fare
better than heating oil or propane
customers who face stiffer price hikes,
EIA expects.  Gas production was lost
during the hurricanes, EIA noted, and
that’s likely to drive wellhead prices up
23% to $6.04/mcf compared with last
winter’s $4.92/mcf average.  The good
news is gas storage stood at 3 tcf last
week, close to the top of normal range
and 222 bcf ahead of storage levels a
year ago.  EIA expects Henry Hub gas
prices to average $6.10/mcf this year
and $6.18/mcf next year.

the T&D or just at the end of the
KeySpan pact bring that work force in-
house.

Oh, and should LIPA re-negotiate
ancillary agreements with KeySpan for

power supply and energy management
services?

Public meetings are scheduled this
month and next.

Specifics are at www.lipower.org.

Ohio PUC sets 65% load cap for FirstEnergy auction
Ohio regulators modified the terms of its
upcoming auction to buy default supply for
FirstEnergy’s non-shopping customers.

But did they get it right?
The process requires a product

definition that will help bidders determine
their potential costs and risks, the PUC
said, and set a three-year (2006-2008) time
period that is safe from termination.

The PUC set a 65% load cap for any
single winner.

Commissioners dealt too with
FirstEnergy’s special contract customers
who will have the option of choosing a
flat-rate standard service offer when their

contracts expire.  Those customers will
return to tariff service at the winning bid
price when their contracts end.

Customers who have shopped will
have the choice to pay a hedge fee of 1¢/
kwh for residential and 2¢/kwh for C&Is
that allows them to return to standard
service if they leave their supplier.

If they opt out of the fee they would
only be allowed to return to a variable-rate
standard service.

Winning suppliers in the auction would
get the revenues from the fee to
compensate them for the risk that
customers migrate to the market.

The auction manager — paid by
FirstEnergy — is National Economic
Research Associates, the consultant who
runs the New Jersey auction while the PUC
has hired Charles River Associates to help
analyze the bids.

CRA advises regulators in New Jersey,
Connecticut and Arizona on similar
auctions, the PUC said.

The Ohio Consumers’ Counsel is still
studying the order but thinks “there is the
potential for the auction to attract suppliers
and produce lower rates.”

Improvements include changes in the
structure of the bid and treatment of
FirstEnergy’s special contract customers,
the OCC said, but weaknesses include the
failure to separate the auction for each
FirstEnergy company.

If the auction fails to deliver a better
rate than FirstEnergy’s in its rate
stabilization plan (RSP), customers will
have to pay the same high rates they’re
paying now because of the rate stabilization
charge the RSP requires.

“We need to properly set the stage for
the competitive market to develop so that
FirstEnergy customers achieve savings on
their electric bills,” said OCC Janine
Migden-Ostrander.

“The structure of the competitive bid is
the key in determining whether or not it can
succeed for the benefit of residential
consumers.”

BOTTOMLINE:  The PUC may
think it’s doing a good job.  Shell
Energy Services announced
yesterday it’s giving up on Ohio
electricity but will remain in the
gas market.  The firm did not
mention the PUC’s action but cited
a change in its business plan. It’s
believed Dominion may get the
25,000 customers.

NH intends to be strict
about origin of power

generation
New Hampshire regulators are working on
environmental labeling rules.  Competitive
suppliers who fail to comply do so at
considerable risk.

The rules require marketers and
utilities to report the blend of generation
sources and relative emissions to
customers every quarter either on bills or
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in separate mailings.  The PSC even
specifies the size of type to be used in the
notices.

Marketers face a fine of up to $1,000/
day for each violation for providing “false
or misleading information with respect to
the resource mix or emissions information
of the electricity it sells at the retail
market” and their licenses to do business
in the state can be suspended or cancelled
for second and subsequent offenses.

The PUC will check on label accuracy
by requiring utilities and marketers to
furnish supporting data on request.

Pat Wood’s view of
letter from 70 members

of Congress?
We asked him yesterday after the
FERC meeting.

“Talk to the companies in RTOs.
They’re subject to market power
mitigation and monitoring.  I think some
of those entities look at some of the
folks that aren’t in RTOs and wonder
‘why are they [those not in RTOs]
getting such easy treatment?’

“You could look at the mirror from
either side.

“Again our job is to do our job.  If
there’s market power — and you’ve
heard all four commissioners talking
about it from different perspectives
today — ... it’s our job.

“Courts are more than capable of
telling us that it’s our job to remedy that
so that just and reasonable rates are the
outcome.

“I understand that state regulators
are concerned about what’s going on in
the other two-thirds of the country, that
RTOs are moving ahead and bringing
benefits to customers and bringing them
more reliable visible, transparent system
in place,” Wood responded.

He cited FERC actions in regards to
Missouri Kentucky and Virginia — “our
respect for the numerous grandfathered
transmission contract agreements” that
FERC dealt with last week in hopes
those actions would “allay states’
concerns that their customers are not
being protected in the new world, that
their interests are not being fairly
accounted for now ...”

New Hampshire PUC pleased
with energy efficiency

Energy efficiency programs funded by
New Hampshire’s systems benefits
charge (SBC) touched 15% of
households there and exceeded
lifetime goals by 79%, the PUC told
lawmakers.

By lifetime they mean the
efficiency savings over the life of new
equipment.

The 0.3¢/kwh efficiency add-on
to utility bills goes mostly (0.18¢/
kwh) to efficiency programs but
funds as well low-income assistance
to 22,000 households.

Just under 60,000 customers —
1,317 of them businesses — benefited
from various efficiency programs
from June 2002 through the end of
last year, 27% more than the 47,000-
customer goal.

Lifetime kwh savings come to
nearly 1.4 billion kwh — up from the

765 million kwh targeted.
That’s enough energy to power

the City of Concord for 3.6 years,
the PSC noted.

Investment in the efficiency
programs produced a six-fold return
— yielding $145 million in savings
and costing just 1.7¢/kwh saved.

The program’s other goal — to
transform the market for energy
efficiency measures — made less
progress but the PSC plans to
continue offering rebates to boost
sales of energy-efficient products
and services.

Two-thirds of poor households
are paying their bills at least partially
each month under low-income
assistance programs and though they
are slow to pay, are no slower than
people who aren’t in the program,
the PSC claims.

Open season reveals strong
gas market signals for Duke

Duke Energy Gas Transmission is glad it
did that open season last month.  It
discovered a measurable interest in new
eastern pipeline and storage capacity, said
Tom O’Connor, president.

Duke’s “unique combination” of
market accessibility, storage capabilities
and coastal access to LNG drew a strong
response, he said.

Duke polled interest in capacity on its
Texas Eastern Transmission and

Algonquin Gas Transmission and found
interest in 2 bcf/d of existing capacity and
1 bcf/d in expansions.

Shippers wanted 3 bcf/d capacity on
Canada’s Union Gas and another 50 bcf of
storage at the Dawn market hub.

Open-season responses don’t always
end up in contract signings, he added, but
clearly the signal here is a strong
continuing demand for more services and
new capacity.

Tell us what you think..  We want to hear from you.  Send your comments,
questions and suggestions about today’s RT to editor@restructuringtoday.com.

Abbreviations:  To see a glossary of  RT’s abbreviations, go to
www.restructuringtoday.com/glossary.html.
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