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FINAL ORDER

BY THE COMMISSION:

On May 19, 2006, the Commission commenced this proceeding to develop policies to address potential electric rate increases that follow the expiration of generation rate caps.  The Commission presided over an En Banc hearing on June 22, 2006, and solicited public comments on appropriate price mitigation strategies.  On February 8, 2007, the Commission issued a Tentative Order that identified proposed policies for addressing rising energy costs.  Public comments were requested on these tentative findings. The Commission has reviewed these comments and now issues a final order. 

Comments were filed in response to the Tentative Order by Citizens for Pennsylvania’s Future (“PennFuture”), Comperio Energy, LLC (“Comperio”), Constellation NewEnergy, Inc. and the Constellation Energy Commodities Group, Inc. (collectively, “Constellation”), Direct Energy Services, LLC (“Direct”), Duquesne Light Company (“Duquesne”), the Energy Coordinating Agency of Philadelphia (“ECA”), Hess Corporation, the Industrial Energy Consumers of Pennsylvania (“IECPA”), Maureen Mulligan Communications Consulting, the Metropolitan Edison Company, Pennsylvania Electric Company, and Pennsylvania Power Company (collectively “FirstEnergy”), the National Energy Marketers Association (“NEM”), the Office of Small Business Advocate (“OSBA”), the Office of Consumer Advocate (“OCA”), PECO Energy Company (“PECO”), the PPL Electric Utilities Corporation (“PPL”), the Pennsylvania Utility Law Project (“PULP”), the Retail Energy Supply Association (“RESA”),  UGI Utilities, Inc. – Electric Division (“UGI”), and the U.S. Steel Corporation (“US Steel”).

DISCUSSION


In the following sections, the Commission will review comments to the Tentative Order and identify its findings.  

A.
Consumer Education

1. Comments to the Tentative Order

The Commission’s tentative findings on consumer education elicited more comments than any other issue addressed in the Tentative Order.  Comperio, Constellation, Duquesne, Hess, the ECA, FirstEnergy, IECPA, Maureen Mulligan, NEM, PECO, OCA, OSBA, PennFuture, PPL, PULP, RESA, and UGI.  Parties agreed that consumer education was an essential element of a price mitigation strategy, that EDCs should implement education programs, and that EDCs could recover the reasonable costs of education programs from ratepayers.

However, the parties asked that the Commission revise or reassess its proposed education measures in a number of ways.  First, parties such as Duquesne, UGI and OSBA asked that the Commission reconsider the need for a statewide education campaign in service territories in which the generation rate cap has already expired.  These parties questioned whether it would be equitable for their customers to pay for education programs about the end of rate caps when they have already been paying market based rates for several years.  

Some parties also had concerns about the proposed $5 million budget of the statewide campaign.  PennFuture, the ECA and Maureen Mulligan all believe that a significantly larger budget is required if the programs are to be effective.  Overall budgets of $10 to $25 million were recommended.  RESA and the OSBA also questioned whether the proposed budget was adequate.

Many parties recommended that Council for Utility Choice (“CUC”) membership be adjusted to be more fully representative of current retail electric customer, energy supplier and EDC interests.  Constellation, the OSBA, Duquesne, FirstEnergy were among those who identified this concern.
  Some parties emphasize that the CUC can serve an important advisory role, but that the important work of implementing a statewide campaign should be done by professionals with some expertise in these matters.  UGI, the ECA and Maureen Mulligan believe that Commission should look to the private sector for assistance.  UGI and the ECA recommended that the Commission issue a request for proposal to obtain these services.

Numerous suggestions were offered regarding the objectives of a statewide education campaign.  NEM, Hess and RESA focused on the importance of effective education about customer choice.  For example, RESA recommended that a website be developed that provides retail customers current, accurate information about retail choice options in their service territories.  RESA believes that the current Pennsylvania utility choice website is ineffective and identified websites for New York and Texas as appropriate models.

A variety of recommendations were offered regarding the objectives and design of any new education programs.  Some parties believe that more emphasis should be placed on energy efficiency and conservation.  Others emphasized that customers be informed about practical steps that they can take and that less emphasis be given to the reasons for price changes and the nature of energy markets.  The OCA stressed that those customers served by EDCs under rate caps must clearly understand when their cap is expiring, so that they can begin to take measures now to reduce the size of their future bills.

Finally, most parties asked the Commission to revise its proposed findings on the allocation and recovery of costs for the proposed consumer education initiative.  While parties generally accept that EDCs may recover reasonable costs from ratepayers, many objected to using the customer assistance program surcharge as the mechanism.  These parties believe that this surcharge should be restricted to recovering universal service costs, and should only be applied to residential customers.  Parties instead recommended that EDCs be given some discretion in using either tariff riders or base rates to recover reasonable education costs.  

There was disagreement on the allocation of costs among different customer classes.  The OCA recommended that all customer classes be responsible for some portion of the costs of any statewide campaign.  Conversely, PECO recommended that education be focused on residential customers, and that costs therefore do not need to be collected from other customer classes.  The OSBA asserted that if small business customers are assessed for these costs, that large commercial and industrial customers should pay as well.

2. Findings

a. Overview

Virtually all parties who spoke at the En Banc hearing and filed comments in 2006 agreed that consumer education is an essential element of any strategy to mitigate the effect of price increases.  However, there was a significant disagreement over the size and scope of these efforts.  Having considered all comments, the Commission will adopt the following plan: 

· Each electric distribution company (“EDC”) shall file a consumer education plan for its service territory with the Commission for approval by December 31, 2007.

· The Office of Communications, with the assistance of Commission staff, and interested stakeholders, will develop and implement a statewide education campaign funded by EDC assessments.

· The Commission will use its authority under the Public Utility Code to assess EDCs for the costs of a statewide campaign, and seek approval of these costs from the Governor and Pennsylvania General Assembly as part of its budget request.

b. EDC Consumer Education Plans

The Commission shares the nearly unanimous sentiment of those who participated in this proceeding that consumer education is a vital element of any plan to mitigate price increases.
  Therefore, EDCs will implement consumer education plans tailored to their service territories that will help retail customers mitigate the effect of wholesale energy price increases.  Plans should be designed to increase ratepayer knowledge about a variety of issues.  The best education plans should give consumers practical advice about preparing for and reducing the costs of their bills.  EDC plans will be evaluated according to how they communicate the following “Energy Education Standards” to customers: 

· The generation component of retail electric rates charged to customers by electric utilities has been capped since 1996, and that the cap for that customer’s service territory will expire on _______ (as per territory).

· The rate charged for generation service will change after the rate cap expires, and may significantly increase.

· Customers can take certain steps before the expiration of the rate cap, and other steps at the time the rate caps expire, that may help them control the size of their electric bills.

· Customers can control the size of their electric bills through energy efficiency, conservation and demand side response measures. Customers can benefit from utilizing these measures now, even if the rate cap is still in effect where they reside.

· Cost-effective energy efficiency, conservation and demand side response programs and technologies have been identified and information about them is readily available.

· Customers may reduce the size of their electric bills, or receive service options more suited to their needs, by purchasing generation service from an alternative electric generation supplier.  

· Current information that will allow customers to make informed choices about competitive generation alternatives is readily available.  In territories where there are not competitive offerings currently, more choices may be available once rate caps expire.

· Programs exist to help low income customers maintain their utility service, and information about them is readily available.

Accordingly, customers should know when the rate cap in their service territory is ending.  Customers should understand that there are conservation, energy efficiency and DSR options and technologies available to them, and how to take advantage of them.  We also agree that competitive choice options can be more effectively communicated to retail customers.  EDCs should also evaluate how they are currently informing their customers about the availability of programs for those with limited incomes.

EDC programs and the statewide campaign should reasonably complement the other in achieving these standards.  Accordingly, in evaluating EDC proposals, the Commission will strive to harmonize elements of the individual plans and the statewide campaign.   However, the Commission will allow plans to be tailored to the particular circumstances of a service territory.
  

In formulating proposals, the Commission encourages EDCs to give some emphasis to their efforts to reach more vulnerable portions of their customer base.  Accordingly, the utility-specific and statewide campaigns should focus on outreach to the following segments of their customer base:

· Residential energy customers
· African-American and Latino markets
· Senior citizens
· People in the households responsible for reviewing and paying utility bills
· Low income households 
· Rural households
· School-aged children
· Small business customers

Accordingly, each EDC shall file a consumer education plan with the Commission for review and approval by December 31, 2007.  The plan should document programs and an implementation schedule to address the Energy Education Standards we have identified.  The Commission recognizes that some EDCs have existing programs that address some or all of these Energy Education Standards.  These programs may be incorporated into the plans to be filed with the Commission.  

We encourage EDCs to consider long term education strategies, and to propose plans that will be in effect for at least five years.  By the end of that period the transition to market prices for all territories will be complete, and all market participants regulated by the Commission will be complying with default service rules, alternative energy portfolio standards, and other pending energy initiatives.  At that point EDC education plans can be reevaluated and revised accordingly, based on market conditions and retail customers’ level of knowledge and response to these programs.

Given the great differences that exist in size and load profile across service territories, the Commission will not recommend specific budget levels for each company.  EDCs should propose a budget that will adequately address the Energy Education Standards we have identified.  A specific cost-recovery mechanism should be proposed as an element of each filing.

The Commission recognizes that a different emphasis is needed in service territories where customers are now paying market based rates.  As Duquesne and UGI have noted, their and some other EDCs’ generation rate caps have already expired.  Accordingly, we do not expect those EDCs to address the expiration of rate caps in their consumer education plans.  The Commission accepts that these companies will focus on practical steps customers can take to reduce the size of their electric bills through energy conservation and retail choice.

c. Statewide Education Campaign

The Commission received comments for and against a statewide consumer education campaign prior to the issuance of the Tentative Order.
  The Commission acknowledges that the EDC specific education plans may be the most effective way of reaching consumers, given that they can be customized for each territory.  However, we find that a statewide campaign, if done appropriately, can complement and reinforce EDC education programs.   Accordingly, we will implement a statewide education campaign to address the same Energy Education Standards identified for the EDC programs: 

· The generation component of retail electric rates charged to customers by electric utilities has been capped since 1996, and that the cap for that customer’s service territory will expire on _______ (as per territory).

· The rate charged for generation service will change after the rate cap expires, and may significantly increase.

· Customers can take certain steps before the expiration of the rate cap, and other steps at the time the rate caps expire, that may help them control the size of their electric bills.

· Customers can control the size of their electric bills through energy efficiency, conservation and demand side response measures. Customers can benefit from utilizing these measures now, even if the rate cap is still in effect where they reside.

· Cost-effective energy efficiency, conservation and demand side response programs and technologies have been identified and information about them is readily available.

· Customers may reduce the size of their electric bills, or receive service options more suited to their needs, by purchasing generation service from an alternative electric generation supplier.  

· Current information that will allow customers to make informed choices about competitive generation alternatives is readily available.  In territories where there are not competitive offerings currently, more choices may be available once rate caps expire.

· Programs exist to help low income customers maintain their utility service, and information about them is readily available.

The statewide campaign could educate retail customers about these standards using television, radio, billboards, newspapers and paid sponsorships on cable and public television shows; media relations; “PUC on the Road” events statewide; community consumer-education events and summits; regional small business energy expos, a special website; a new brochure on responsible use of energy; public dissemination of information and comparisons related to electricity prices; paid traffic radio partnerships on conservation that could be updated during heat waves; outreach to community and business organizations; youth-related activities; and a survey measuring the effectiveness of the efforts.  The statewide campaign would include the same emphasis on the vulnerable segments of the customer base addressed in EDC specific plans.  


The statewide campaign would be funded by a $5 million assessment collected from EDCs.  Under Section 510(a) of the Public Utility Code, 66 Pa.C.S. § 510(a), the Commission is required before November 1 of each year to submit a budget request, containing an estimate of its costs to administer the Public Utility Code, to the Governor and the General Assembly.  Subsections (b) and (c) of Section 510 establish the process by which utilities are assessed to pay their share of the operating costs of the Commission.  66 Pa.C.S. §§ 510(b), (c).  Since the costs to conduct a statewide consumer education campaign would be costs incurred by the Commission to implement the Public Utility Code, these costs must be submitted for approval by the Governor and General Assembly as part of the Commission’s budget request.  In addition, to the extent that the consumer education costs are authorized as part of the Commission’s budget, these costs must be assessed to electric utilities under the process set forth in §510(b) and (c).  The Commission will comply with these procedures in implementing a statewide consumer education campaign.


With respect to the issue of cost recovery by electric utilities, we agree with the parties who commented that a surcharge for “universal service and energy conservation” is not an appropriate recovery mechanism because this statewide consumer education effort is not intended exclusively for low income customers.
  Since the costs of the statewide campaign will be included in the annual assessments to utilities under 66 Pa.C.S. § 510, the utilities may recover these costs from customers in the same manner as they recover other costs assessed by the Commission.  In the alternative, utilities may propose a different recovery mechanism as part of their consumer education plan filing.


While we believe it is appropriate for the Commission to obtain the views of interested parties regarding the statewide consumer education campaign, we do not find it necessary to reactivate the CUC.  Rather, the Office of Communications will be charged with developing the statewide campaign in consultation with interested stakeholders.  In order to begin this process, the Office of Communications will convene the interested stakeholders within sixty days of entry of the Final Order to help establish the groundwork for this effort in anticipation of approval in next year’s budget.

We expect that the Office of Communications and stakeholders will develop recommendations regarding the scope, objectives, duration, budget, design and cost-recovery for a statewide campaign.  In addressing the scope of the campaign, the Office of Communications should consider which customer classes should be target audiences for energy education.  It should examine best practices from other states, including California, New York and those in New England, in developing the campaign design. It should also address whether it would be appropriate to retain the services of a third party to design and manage the campaign.   EDCs should participate in these deliberations as part of the development of their individual consumer education filings.

Additionally, the Office of Communications should incorporate any findings made by the Commission regarding demand side response (“DSR”), energy efficiency, or conservation in its statewide education programs.  The DSR Working Group will be completing its current investigation in the near future and providing policy recommendations to the Commission.  These recommendations will include methods for educating consumers about the benefits of DSR, energy efficiency, and conservation.

Finally, the Office of Communications will provide an annual report to the Commission that reviews program implementation, the costs incurred, and addresses the need for additional program funding, if any, beyond the initial allocation of $5 million.

B. Energy Conservation and Reduction of Peak Demand

1. Comments to the Tentative Order

Relatively few comments were provided to this section of the Tentative Order, as parties understand that these issues are currently being addressed in a separate proceeding.  PECO and Constellation both expressed support for the pending investigation.  PennFuture and the ECA offered specific comments regarding the energy conservation and demand response policies that should be adopted by the Commisssion.

2.   Findings

During the early phases of this proceeding, the Commission received comments from multiple parties recommending consideration of initiatives in the areas of energy efficiency, conservation, and DSR.  The Commission agreed with these recommendations, and initiated a separate proceeding to study these issues more closely.  Investigation of Conservation, Energy Efficiency Activities, and Demand Side Response by Energy Utilities and Ratemaking Mechanisms to Promote Such Efforts, Docket No. M-00061984 (Order entered October 11, 2006).  Pursuant to this order, the Director of Operations convened the DSR Working Group on November 16, 2006, to review the subjects of energy efficiency, DSR, advanced metering and revenue decoupling mechanisms.  

The Commission hosted a panel of experts on these issues at a session on January 19, 2007.  The Commission reviewed a number of studies on the benefits of DSR, energy efficiency, and conservation, including one by the Brattle Group for PJM Interconnection, LLC (“PJM”) and the Mid-Atlantic Distributed Resources Initiative on January 29, 2007.  The DSR Working Group will be delivering a report to the Commission with findings and policy recommendations in the near future.  Consumer education initiatives developed as a consequence of this investigation will be coordinated with any EDC or statewide campaigns approved by the Commission.

C. Alternatives to Abrupt Price Increases

1.
 Comments to the Tentative Order

Parties who commented on this section of the Tentative Order concurred with the Commission’s proposed finding that a well designed default service rules are key element of any efforts to mitigate price increases.  There was also general support for the concept that the Commission should be open to reasonable procurement strategies implemented in advance of the expiration of rate caps.  There was less agreement on the concept of allowing ratepayers to prepay or defer some portion of a significant rate increase. 

2. Findings

Prior to the issuance of the Tentative Order, the Commission solicited comments on strategies to avoid large, abrupt increases in retail rates of the kind seen in Pennsylvania and neighboring states as rate caps have expired.  The Commission raised the idea of either phasing in rate increases prior to the expiration of rate caps, or deferring some portion of the rate increase to later years.  Comments were offered both for and against these types of options, but most parties oppose lifting generation rate caps at this time.  The Commission has also been asked to rule on several strategies for mitigating price increases, as discussed in the following section.

a.   Rate proceedings with price mitigation elements

The Metropolitan Edison Company and the Pennsylvania Electric Company sought an exception to their generation rate caps in petitions filed with the Commission on April 10, 2006. These companies asserted that permitting a generation rate increase now would mitigate the impact of a large, abrupt increase at the end of the transition period.  This proposal was objected to by intervening parties as a violation of the rate cap provisions of the Public Utility Code and these companies’ restructuring settlements.  The Commission’s Office of Administrative Law Judge concluded that an exception to the generation rate cap was not warranted in a Recommended Decision issued on October 31, 2006.  The Commission affirmed this finding in an order issued at the Public Meeting of January 11, 2007.  Pennsylvania Public Utility Commission, et al. v. Metropolitan Edison Company; Pennsylvania Public Utility Commission, et al. v. Pennsylvania Electric Company, Docket No. R-00061366, et al. and R-00061367, et al. (Orders entered January 11, 2007).  In comments filed in response to the Tentative Order, the OCA reiterated its opposition to granting exceptions to generation caps as a component of any price mitigation policy.

Another strategy for mitigating price increases was proposed by PPL in its Competitive Bridge Plan filed with the Commission on August 2, 2006.  While PPL’s generation rate cap will not expire until the end of 2009, it proposed to implement a three year program starting in 2007 to procure the necessary supply to meet its provider of last resort (“POLR”) obligations in 2010.  It would obtain POLR supply for 2010 on the competitive market at prevailing market prices through 6 individual procurements from 2007 through 2009.  Contracts would be laddered to mitigate price volatility.  A Recommended Decision was issued on February 21, 2007, that approved a revised version of the plan agreed to by multiple parties. The Commission adopted a motion at the Public Meeting of May 10, 2007, that partially adopted, and partially revised, the Recommended Decision of February 21, 2007.  Petition of PPL Electric Utilities Corporation for Approval of a Competitive Bridge Plan, Docket No. P-00062227.  
The above discussion serves to illustrate the kinds of proposals that may be filed with the Commission between now and the expiration of the remaining rate caps.  The Commission reserves judgment on the types of ideas discussed above, and will continue to address proposals on a case by case basis.

b. Default service regulatory framework

Many of those filing comments on price mitigation believe this issue can best be addressed through appropriate default service regulations.
  In comments filed prior to the issuance of a Tentative Order, there was general consensus that the Commission should promulgate rules as soon as reasonably possible that clearly define the obligations of EDCs, acceptable procurement strategies, and mechanisms for cost-recovery.  Many parties, like the OCA, OSBA, DEP, and most EDCs, encouraged the utilization of certain procurement practices to minimize price volatility.  Such methods include long term contracts and contract laddering.  Other parties, such as Strategic Energy Limited and Direct Energy Services, focused more on the link between market prices and default service rates. They suggested greater use of short term pricing, including hourly priced service for large customers, and policies that will facilitate the participation of EGSs in Pennsylvania’s retail market.

The Commission agrees that the completion of the default service rulemaking process is a necessary element of any price mitigation strategy.  The Commission issued an advance notice of final rulemaking and proposed policy statement on default service at the Public Meeting of February 8, 2007.  Rulemaking Re Electric Distribution Companies’ Obligation to Serve Retail Customers at the Conclusion of the Transition Period Pursuant To 66 Pa.C.S. § 2807(e)(2),  Docket No. L-00040169 (Advance notice of final rulemaking order entered February 9, 2007); Default Service and Retail Electric Markets, Docket No. M-00072009 (Proposed Policy Statement Order entered February 9, 2007). The Commission approved a final form default service regulation and policy statement at the Public Meeting of May 10, 2007. 

Both the OCA and RESA commented on the prepayment and deferral options for retail customers.  Both agreed that such programs are worthy of consideration, but that participation should be voluntary.  RESA only supported a prepayment option, observing that customers ultimately pay more with deferral options due to interest and carrying charges.  These and other issues raised by U.S. Steel, Comperio and others regarding the proper default service design will be considered in the context of these proceedings.  

D. Assistance for Low Income Customers

1. Comments to the Tentative Order

Some parties, such as the ECA, PennFuture, OCA, the PULP, recommended expanding access and funding for low income customer assistance programs.  The PULP also recommended that the Commission continue to work to reduce the level of customer terminations.
  Others offered support for general principles.  For example, RESA asked the Commission to ensure that electric generation supplier customers have full access to programs operated and funded by EDCs.   

2.
 Findings

A review of programs for low income customers is a necessary component of this investigation.  These ratepayers have historically received financial assistance from two sources: ratepayer funded customer assistance programs (“CAPs”) and the federal government’s Low Income Heating Assistance Program (“LIHEAP”).  The Commission also mandates an energy conservation program for low income customers, the Low Income Usage Reduction Program (“LIURP”).
  The Commission has already taken some steps to increase CAP program availability, described below, and this tentative order will identify a new approach to obtain more LIHEAP funding.

a.
Customer Assistance Programs

Over the past several years the Commission has undertaken a lengthy review of CAP program funding and cost-recovery. Customer Assistance Programs: Funding Levels and Cost Recovery Mechanisms, Docket No. M-00051923 (Order entered December 15, 2005).  This investigation was initiated to develop standards for determining whether CAP programs were appropriately funded and how programs costs should be recovered.  While the Commission has issued a policy statement on the design of CAP programs, it has not adopted regulations on funding levels and cost-recovery.
  Historically, these issues were addressed on a case by case basis.  The Commission solicited comments on these issues from the public regarding the adoption of uniform standards and related issues.

After completing its review of comments, the Commission issued an order that substantially revised its regulation of CAP programs.  The Commission held that enrollment ceilings on CAP programs should be eliminated, that EDCs were authorized to use a surcharge to recover CAP costs, that cost-recovery would be limited to residential customers, and that the tariff filing process would be used to simultaneously address cost-recovery and program design elements. Customer Assistance Programs:  Funding Levels and Cost Recovery Mechanisms, Docket No. M-00051923 (Final Investigatory Order entered December 18, 2006).   The Commission will initiate a rulemaking process to modify its CAP policy statement and regulations consistent wit this order.  

Some issues raised in comments to the Tentative Order could be addressed in this rulemaking proceeding. For example, the ECA has recommended revising the definition of low income customers to include those at 200% of the Federal poverty income guidelines.  The ECA and other parties with specific recommendations regarding CAP policies and regulations are therefore encouraged to participate in this proceeding.
b. LIHEAP 

According to US Census Data, there are approximately 924,000 Pennsylvania households whose incomes are below 150 percent of the Federal Poverty Guidelines.  In 2005, the Department of Public Welfare (“DPW”) provided an average LIHEAP benefit of $236 to 385,000 households, which represents approximately 41 percent of the eligible population.  In 2005, the average annual energy bill was $2,224.  Almost 60 percent of LIHEAP recipients had incomes below $11,000.  The average LIHEAP benefit of $236 covered 8% of a typical household’s energy bill.  A typical LIHEAP household has an energy burden of 19% compared with an energy burden of 4% for a household with an average income of $54,000.  This data is illustrated in more detail in a table at the end of this section.

In 2005-2006, the Commonwealth received a basic federal appropriation of $135 million, an energy contingency grant of $56 million, and a state supplement of $19.3 million.  With the energy grant and the state supplement the total LIHEAP funding for 2005-2006 was  $210 million.  For 2006-2007, the Commonwealth will receive a $120 million federal appropriation. Based on a review of the information available to us, we find that the current level of LIHEAP funding is not sufficient to enable many recipients to maintain their utility service.  Moreover, due to the current funding levels, LIHEAP benefits are not available to every customer who requests assistance.  Additionally, reductions in LIHEAP funding increase the cost of CAP programs, costs that will be recovered from ratepayers.

The Commission has testified about the importance of LIHEAP, its relationship to utility-sponsored universal service programs, and the inadequacy of the LIHEAP appropriation.  However, the Commission has not requested that the Pennsylvania General Assembly provide a state supplement to these funds.  Traditionally, the Commission’s representative on the LIHEAP Advisory Committee (“LAC”) has abstained from voting on recommendations that requested state funding to supplement LIHEAP.  The LAC provides recommendations on funding levels to the Secretary of DPW, which are then forwarded to the Governor’s Office.  

The Commission finds that the public interest would be served by becoming a stronger advocate for increased state funding of LIHEAP before both the Pennsylvania General Assembly and in the LAC.  Therefore, the Bureau of Consumer Services will actively participate in LAC and vote on policy recommendations.  With this change in policy, the Commission can now actively participate with DPW, OCA, the PULP and other concerned parties to secure state funding.  By giving our technical support to the development of recommendations, we can also enhance the effectiveness of efforts for additional funding.  Actively working with the Universal Service Task Force and the LAC to develop recommendations will be an important first step of this process.   

c. LIURP

Some participants in this proceeding suggested increasing LIURP funding.  In comments to the Tentative Order, both PennFuture and the PULP recommended that additional funding be considered.  The minimum LIURP funding requirements and the standards for revision have been set through Commission regulations.
  A utility may petition the Commission to approve a revised funding level, or the Commission may revise the funding level by order after a consideration of a number of factors, including the cost-effectiveness of program expansion. 

Accordingly, this is not the appropriate proceeding to revise LIURP funding levels.  Electric and gas utility LIURP funding is reviewed as part of the Commission’s triennial review of their universal service programs.
 Interested parties may intervene in these proceedings and offer evidence that would support an increase in funding. 

Additionally, we find that the triennial review process is also the most appropriate forum for addressing the OCA’s request for greater support of Hardship Funds, and the ECA’s concerns regarding the effectiveness of LIURP programs.  We welcome any evidence regarding or specific proposals for increasing the effectiveness of LIURP and Hardship Funds.  These parties may all properly address these issues in the context of the CAP rulemaking we will be initiating.

However, the Commission will address specific requests for LIURP funding increases within the context of other proceedings.   For example, the Commission recently approved a settlement of a distribution rate case filed by Duquesne Light Company that includes an expansion of LIURP funding. Pa. Public Utility Commission v. Duquesne Light Company, Docket No. R-00061346 (Order issued November 30, 2006).  Pursuant to the terms of the settlement, funding will increase by $350,000 to about $1.5 million per year.  This will permit enrollment in the program to increase from 1,750 to 2,250 customers.
	2005* Average Energy Burden in Pennsylvania 

	
	TANF
 Annual Grant
	Annual Minimum Wage Income
	Median Household Income
	Mean Household Income

	Annual Income
	$4,836 
	$10,712 
	$41,478 
	$53,991 

	Home Energy Bill
	$2,224 
	$2,224 
	$2,224 
	$2,224 

	LIHEAP Cash Grant
	$398 
	$176 
	 
	

	Annual Energy Cost with LIHEAP assistance
	$1,826 
	$2,048 
	$2,224 
	$2,224 

	Energy Burden with LIHEAP 
	37.8%
	19.1%
	5.4%
	4.1%

	Energy Burden without LIHEAP 
	46.0%
	20.8%
	
	

	Monthly budget enrolled in CAP that is consistent with 52 Pa. Code § 69.262-267
	$52 or 13% of household income 
	$143 or 16% of household income
	
	

	Monthly budget at 16% of household income 
	 
	 
	$553 
	$720 

	Income Corresponds to % of Poverty Guidelines
	30%
	67%
	258%
	336%


E.
The Relationship between Wholesale Energy Markets and Retail Rates

1. Comments to the Tentative Order

Several parties filed comments in response to this section of the Tentative Order.  These parties were supportive of the Commission’s involvement in proceedings at the Federal Energy Regulatory Commission (“FERC”) and the PJM Interconnection, LLC, and some recommended that the Commission take additional, specific steps to advance the development of effective retail and wholesale energy markets.

Comperio identified three items for Commission consideration.  First, the Commission should become more involved at PJM by seeking member status and a seat on PJM’s Board of Managers.  Second, the Commission should require all EDCs under its jurisdiction to join PJM, which it believes would facilitate customer choice and lead to more competitive pricing.  Finally, the Commission should continue the process of developing uniform, statewide rules regarding billing, access to customer data, etc. to facilitate retail competition.

IECPA recommended that the Commission develop an action plan to improve the operation of PJM’s wholesale energy market.  IECPA reiterated its criticism of locational marginal pricing (“LMP”), which it asserts improperly inflates market prices for low cost generation sources, inhibits long-term contracts, and fails to stimulate investment in needed infrastructure.  IECPA also maintains that PJM is vulnerable to market power, and that PJM market participants are improperly gaming market rules for unbundled services, all to the detriment of retail customers.

IECPA revisits recommendations from comments submitted earlier in this proceeding.  It recommends that the Commission facilitate the siting of low cost generation, remove EDC tariff provisions that impede customer participation in DSR programs, require EDCs to offer long-term contracts pursuant to their default service obligation, investigate the viability of a public power authority, and encourage generators to enter into long-term contracts at cost-plus pricing with Pennsylvania customers.  IECPA asserts that these measures are well within the Commission’s authority, and that the Commission should address them in this proceeding.  

2.   Findings

a. 
The Commission will continue to represent Pennsylvania’s interests before the FERC.


The Commission agrees that aggressive representation of Pennsylvania’s interests before the FERC is an important component of efforts to address electricity price issues.  The Commission will continue its policy of active participation at FERC, and will intervene in relevant proceedings as opportunities arise. Recent proceedings in which the Commission has participated in include:

· PJM Interconnection, LLC, ER06-456-000, ER06-456-001, ER06-456-002, et al.; Consolidated proceeding to allocate costs of regional transmission upgrades.

· PJM Interconnection, LLC, ER05-1410-000 and EL05-148-000; Proceeding on PJM’s “Reliability Pricing Model.”

· PJM Interconnection, LLC, ER06-826-000; Proceeding addressing independence of PJM’s market monitoring unit.

· PJM Interconnection, LLC, ER05-1181-000; Proceeding involving rates by which PJM will recover operational expenses.

· Midwest Independent Transmission System Operator, Inc., etc., EL02-111; EL-03-212, EL04-135, ER-05-6, etc.; Proceeding involving “Seams Elimination Cost Adjustment.”

· Wisconsin Public Service Corporation, et al. v. Midwest Independent Transmission System Operator, Inc. and PJM Interconnection, LLC, EL06-97-000;  Proceeding to force PJM and the Midwest Independent Transmission System Operator, Inc. (“MISO”) to institute joint unit commitment and single system dispatch, necessary elements of a joint and common energy market.

· Regulations for Filing Applications for Permits to Site Interstate Electric Transmission Corridors, RM06-12-000; Rulemaking to implement transmission siting provisions of the Energy Policy Act of 2005 (“EPACT”).

· Preventing Undue Discrimination and Preference in Transmission Services, RM-05-17-000 and RM05-25-000. Rulemaking to implement transmission related provisions of EPACT.

· Promoting Transmission Investment Through Pricing Reforms, RM06-4-000, Rulemaking to implement transmission related provisions of EPACT.

· Duquesne Light Company, ER-06-1549-000, EL06-109-000; Proceeding for cost recovery and incentive rates for Duquesne transmission facilities.

· Order Convening Joint Boards Pursuant to Section 223 of the Federal Power Act, AD05-13-000; Proceeding required by EPACT to investigate and provide recommendations regarding security constrained economic dispatch.

b. 
The Commission will maintain an active role at PJM and MISO.


The Commission has been proactive in working with other state utility commissions to jointly address wholesale energy issues with PJM.  Pennsylvania and the other PJM member states recognized that ratepayer interests would be better served if member states took a collaborative approach in working with PJM.  Accordingly, on May 19, 2005, the Commission incorporated the Organization of PJM States, Inc. (“OPSI”).  OPSI’s mission is to act as a liaison to PJM for the states and collect information, monitor markets and events, etc.
  On June 1, 2005, PJM and OPSI entered into a Memorandum of Understanding wherein they agreed that PJM and OPSI would meet at least annually, that PJM would provide OPSI information on a timely basis, and that the parties would share and consider proposals affecting reliability, safety, facility siting and electricity prices.

A PJM tariff to fund OPSI was approved by FERC on December 20, 2005. PJM Interconnection, LLC; 113 FERC ¶61,292.  OPSI has filed joint comments in proceedings at FERC, and maintains an ongoing dialogue with PJM on numerous issues. The Commission is also a member of the Organization of MISO States, as MISO’s control area includes the Penn Power service territory.

c. 
The Commission will address other jurisdictional issues in separate proceedings.


Both Comperio and Constellation support the development of uniform rules for retail choice and wholesale energy procurements.  The Commission agrees that uniform, statewide rules on certain issues are in the public interest.  The standardization of supplier master agreements and request for proposal documents will be addressed in a pending proceeding.
  The Commission has also proposed to establish a Retail Markets Working Group that could address issues relating to billing, customer information access, etc., as component of its default service policy statement.


Certain issues identified by IECPA relating to DSR and default service are also properly within the scope of other proceedings.  We agree with IECPA that EDCs should eliminate tariff provisions that improperly restrict the ability of customers to participate in DSR programs.  As discussed earlier in this Final Order, there is a proceeding pending before the Commission regarding DSR.  Commission staff has included this issue among those that were circulated to the DSR Working Group for comment.  The DSR Working Group and Commission staff will be providing policy recommendations to the Commission on this and other topics in the near future.  The issue of long-term contracts for default service customers lies within the scope of Commission’s default service rulemaking.


Not all the recommendations offered by Comperio and IECPA are clearly within the Commission’s power to implement.  The Commission’s authority must derive from the express words of statute, or by necessary and strong implication therefrom. City of Philadelphia v. Philadelphia Electric Co., 473 A.2d 997 (Pa. 1984).  The legislative grant of power to act in a particular case must be clear. Id.  It is not clear that the Commission can become a full-fledged PJM member or join its board of managers, order EDCs to join PJM, pre-approve the siting of electric generation facilities, or order generators to enter into long-term contracts at cost plus pricing with Pennsylvania customers.


While the Commission does monitor PJM proceedings, and participate in stakeholder working groups, its role there is circumscribed by the PJM Operating Agreement, which is subject to FERC, and not Commission, approval.  PJM membership is limited to generation owners, electric distributors, transmission owners, other suppliers, and end-use customers.  State utility commissions may nominate representatives to serve as ex officio non-voting members of standing committees.  The Commission has declined to formalize its role to that extent, but remains open to doing so should it deem it to be in the public interest.  


Additionally, it is not clear that the Commission has the authority to order an EDC to join PJM, as suggested by Comperio.  While the Commission has approved RTO membership as a term of proposed settlement agreements, it has never directed a particular EDC to join an RTO.  The only Pennsylvania EDCs that do not belong to PJM are the Pennsylvania Power Company and Pike County Light & Power (“Pike”).  The costs and benefits of Pike’s membership in PJM were studied in an investigation conducted last year. Initiation of a Fact Finding Investigation of the Competitive Market Conditions re: Pike County Light & Power Company, Docket No. P-00052168 (Order entered February 14, 2006).  The information collected did not conclusively demonstrate that PJM membership was clearly in the public interest.  This issue is also the subject of litigation in a separate pending proceeding.   County of Pike v. Pike County Light & Power Company, Docket Nos. C-200065942, et al. 


IECPA makes several other recommendations that are not clearly within Commission’s authority.  As mentioned earlier, IECPA has recommended that the Commission, in concert with other agencies, identify and pre-approve the siting of generation, seek bids for the construction of new generation, and condition regulatory approvals for the siting and construction of new generation on the execution of cost plus, long-term contracts with customers, etc.  IECPA identifies no precedent or statutory authority that would empower the Commission to engage in such activities.
  In fact, Section 2806(a) of the Public Utility Code, 66 Pa.C.S. § 2806(a), provides that “the generation of electricity shall no longer be regulated as a public service or function,” except in the context of default service.  However, the Commission does stand ready to lend whatever technical assistance it can to those agencies responsible for the permitting and approval of new generation construction in Pennsylvania. 

We observe that IECPA’s recommendations are apparently being addressed in the context of Governor Rendell’s Energy Independence Strategy (“EIS”).  Pursuant to the EIS, the Pennsylvania Energy Development Authority (“PEDA”) would be given the power to purchase, redistribute and sell electricity, natural gas, and other energy commodities to retail customers.  PEDA would also be able to enter into energy agreements with other parties to provide funds for working capital, equipment acquisition, construction and site preparation.  This statutory authority would seem to encompass the construction of new generation and sale of electricity to large customers at cost plus rates.  Legislation has been introduced to implement this component of the EIS.
  Thus, it appears that the viability of a Pennsylvania power authority and economic development rates for industrial customers will be addressed by the Pennsylvania General Assembly in their consideration of the EIS.  

CONCLUSION


The Commission appreciates the serious challenge that rising wholesale energy prices poses to Pennsylvania’s economy and the welfare of its citizens.  Addressing this challenge in a constructive manner will require the cooperation of all stakeholders in Pennsylvania’s energy sectors.  We find that this proceeding has been productive in identifying policy tools available to the Commission, and thank those parties who filed comments and participated in the June 22 hearing.  We encourage stakeholders to continue their involvement in current and future proceedings resulting from this investigation; THEREFORE:
IT IS ORDERED THAT:

1. That a copy of this Final Order is served on all electric distribution companies, electric generation suppliers, the Office of Consumer Advocate, the Office of Small Business Advocate, and the Office of Trial Staff.

2. That the Office of Communications will convene a meeting of interested stakeholders within 60 days of the entry of this Final Order to develop a statewide consumer education program.  The Office of Communications will provide an annual report to the Commission on the implementation of the program.

3. That all electric distribution companies prepare and file a consumer education plan by December 31, 2007.

4. That the Bureau of Consumer Services modifies its participation in the LIHEAP Advisory Council, consistent with this Final Order.

BY THE COMMISSION,

                                                         James J. McNulty,

                                                         Secretary

(SEAL)

ORDER ADOPTED:  May 10, 2007

ORDER ENTERED:  May 17, 2007

� Comments to the Tentative Order are available on the Commission’s public internet domain at: http://www.puc.state.pa.us/electric/electric_enbanc_price_comments.aspx.  Other parties addressed aspects of the Tentative Order within comments filed in response the Commission’s recent orders on default service.


� Some parties commented that as the Gas Association of Pennsylvania is defunct, that other parties be substituted.  The Tentative Order incorrectly identified the Gas Association as still having a seat on the CUC.  The Energy Association of Pennsylvania was given two seats in its stead.


� “Require each utility to file a plan to complete the transition that parties can critique and the PUC can approve, modify or reject.  Each plan should cover key issues like consumer education…” PennFuture comments.


� “Each electric utility company in Pennsylvania has specific messages that need to be conveyed to their customers.  One size does not fit all.”  $1 Energy Fund comments.


� “The Commission can play an important role in educating customers, particularly residential customers and low income customers, about how electricity markets work, the factors that contribute to energy prices, and how customers can help manage their energy prices.  The Commission has in the past, and can again, play an important role in educating customers about their ability to select alternative suppliers and about simple conservation measures.” Constellation Energy Group comments; “Consumer education can have a statewide component (broad messages) and a local component (messages tailored to an individual EDC’s rates). comments filed by PPL Electric Utilities Corporation; “While Allegheny believes that the Commission should provide EDCs its input for standardization and uniformity of consumer education approaches, the Commission should not undertake a statewide program.” Allegheny Power comments.





�   “Universal service and energy conservation” is defined in the Competition Act as “policies, protection and services that help low-income customers to maintain electric service.”  66 Pa.C.S. § 2803.


� The Commission issued proposed POLR regulations in late 2004. Rulemaking Re Electric Distribution Companies’ Obligation to Serve Retail Customers At the Conclusion of the Transition Period Pursuant to 66 Pa.C.S. § 2807(e)(2), Docket No, L-00040169 (Order entered December 16, 2004).  The public comment period was extended to April 2006 to address compliance with the Alternative Energy Portfolio Standards Act of 2004, 73 P.S. § 1648.1, et seq.  A final form version of this regulation must be de delivered to the Independent Regulatory Review Commission by April 7, 2008, or it will be deemed withdrawn.


� The Commission is revising its regulations on residential utility service standards, including termination rules, as required by the recently adopted Chapter 14 of the Public Utility Code, Responsible Utility Customer Protection.  An advance notice of proposed rulemaking was issued on November 30, 2006. Rulemaking to Amend the Provisions of 52 Pa. Code, Chapter 56 to Comply with the Provisions of 66 Pa.C.S., Chapter 14; General Review of Regulations, Docket L-00060182 (Advance Notice of Proposed Rulemaking Order entered December 4, 2006).  The PULP and others with an interest in these matters are encouraged to participate in the public comment process.


� 52 Pa. Code § 58.1, et seq.


� 52 Pa. Code § 69.261, et seq.


� 52 Pa. Code § 58.4


� 52 Pa. Code §§ 54.74 and 62.4


� “Total Assistance for Needy Families."


� As an example of its active representation of Pennsylvania’s interests, the Commission, in its capacity as a member of OPSI, filed a complaint at the FERC on April 23, 2007, against PJM regarding the independence of PJM’s market monitoring unit.  Organization of PJM States, Inc., et al. v. PJM Interconnection, LLC, Docket No. EL07-58.


� Standardization of Request for Proposal Documents and Supplier Master Agreements in the Context of Default Service, Docket No. M-00061960.





� Public utilities may exercise eminent domain powers to acquire land for various purposes, including the generation of electricity, pursuant to 15 Pa. C.S. § 1511(a).  The Commission must separately determine that the use of this eminent domain power, in the context of erecting or running wires or poles associated with electric or telecommunication service, is necessary for the accommodation, safety and convenience of the public.  15 Pa.C.S. § 1511(c).  However, these provisions do not confer any power on the Commission to “pre-approve” the siting of electric generation facilities by utilities, much less projects proposed by non-regulated merchant generation companies.


� Senate Bill 661. Introduced on March 22, 2007, and referred to the Environmental Resources and Energy committee.
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