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BY THE BOARD:

This matter is before the Board of Public Utilities (“Board”) to consider modifications to the process by which Third Party Suppliers (“TPSs”) obtain customer historical usage data from electric distribution companies (“EDCs”) and gas distribution companies (“GDCs”) as a result of amendments to N.J.S.A. 48:3-85 and N.J.S.A. 48:3-86. 

Procedural History
On February 9, 1999, the Electric Discount and Energy Competition Act, N.J.S.A. 48:3-49 et seq. (“EDECA” or “Act”) became law.  One of EDECA’s fundamental objectives was to achieve lower rates and better utility service by affording New Jersey energy consumers the opportunity to access the competitive markets for electric power generation and gas supply service.  N.J.S.A. 48:3-50.   

However, EDECA was equally concerned about protecting customers from unauthorized changes to their electric or gas power suppliers, a practice commonly known as “slamming.”  Consequently, N.J.S.A. 48:3-85a.(1) and N.J.S.A. 48:3-86b.(1) established standards for the prohibition of unauthorized changes in a customer’s electric power supplier or gas supplier.  Pursuant to N.J.S.A. 48:3-86b.(1)  these standards included a requirement that: 

A change in a customer’s electric power supplier or gas supplier shall be deemed to be unauthorized unless the customer has done so affirmatively and voluntarily and the supplier has obtained the customer’s approval either through a written signature; or such alternative forms of verification as the board, in consultation with the Division of Consumer Affairs, may permit. . . .

Additionally, N.J.S.A. 48:3-85b.(1) required that “[an] electric power supplier, a gas supplier, an electric public utility, and a gas public utility shall not disclose, sell or transfer individual proprietary information, including, but not limited to, a customer’s name, address, telephone number, energy usage and electric power payment history, to a third party without the written consent of the customer.”     

In accordance with the above language, on July 15, 1999, the Board issued an Order in this docket (“1999 Order”) indicating:

The Electric Discount and Energy Competition Act (Act), Section 36, requires that a customer provide “written consent” before its individual proprietary information, including usage data, be released by an Electric Distribution Company (EDC) to an electric generation supplier.  In response to a similar requirement for written authorization to enroll a customer, the Board has permitted authorization to be obtained by the EGS (electric generation supplier), and the EDC to accept the EGS’s representation that it is in compliance with Board and State regulations.  The Working Group
 recommends that the Board accept a similar process for release of historical customer usage data.  Under this proposal, the EGS would obtain the customer’s written authorization, maintain that authorization for presentation to the Board should a dispute arise, electronically request the usage history from the EDC, and electronically receive same from the EDC.

This Working Group recommendation would be identical to the Board’s previously approved enrollment process. 

[1999 Order at 1].  

The 1999 Order adopted the recommendation of the Working Group.  Specifically, the Board ordered that “once EDI (“Electronic Data Interchange”) systems are tested and operational, EDCs provide historical customer usage electronically to EGSs that represent they have a customer’s written permission to obtain said usage.  EGSs must first obtain written authorization from the customer and shall maintain that authorization for presentation to the Board, upon its request.”  Id. at 2.   

Subsequently, with the advent of new technologies and in the interests of promoting customer choice,  N.J.S.A. 48:3-85 and N.J.S.A. 48:3-86 were amended effective September 6, 2001 to allow TPSs to provide evidence of customer approval of a supplier switch by (1) the customer’s written signature; (2) the customer’s electronic signature; (3) an audio recording of a telephone call initiated by the customer; (4) independent third-party verification of a telephone call initiated by an electric power supplier, electric public utility, gas supplier or gas public utility; or (5) such alternative forms of verification as the Board, in consultation with the Division of Consumer Affairs, may permit.  

With respect to usage data, N.J.S.A. 48:3-85b.(1) was amended effective February 27, 2003 to eliminate the requirement that customer usage data may only be transmitted after the TPS receives written authorization from the customer.  The amended language merely states that “an electric power supplier, a gas supplier, an electric public utility, and a gas public utility shall not disclose, sell or transfer individual proprietary information, including, but not limited to, a customer’s name, address, telephone number, energy usage and electric power payment history, to a third party without the consent of the customer.”

On November 26, 2003, Board Staff sent electronic notice to the parties to the 1999 proceeding which still conduct business in the State of New Jersey, including the incumbent electric and gas utilities, as well as the RPA, requesting comments concerning whether the terms of the 1999 Order requiring written customer approval for historical usage data should be continued in light of the amendments to EDECA discussed above.  The parties were given until December 5, 2003 to provide comments.  No party has opposed bringing the procedures for obtaining historical usage data in line with the revised statutes governing customer enrollment and customer switching.              

Discussion and Findings
As discussed supra, under existing law TPSs may obtain authorization to switch customers without written customer approval, if they comply with the authorized methods of obtaining customer approval. However, arguably, the Board’s 1999 Order precludes TPSs from receiving a customer’s historical usage data absent written customer consent.  

In light of the amendments to EDECA, the Board is of the view that the 1999 Order needs to be modified such that the current processes for customer switching also apply to the process by which TPSs may obtain relevant historical customer usage data.  The Board HEREBY FINDS that continuing the written consent requirement for this data when customer switching can be accomplished by other means, unduly complicates the process and potentially functions to dissuade potential customers from participating in electric supply choice.  Similarly, the need to obtain prior written authorization from prospective customers might also dissuade TPSs from marketing to certain customers, particularly smaller customers, because it is too cumbersome to obtain their historical usage data in order to investigate the financial benefits of providing them with service.  

Accordingly, to make the procedure by which historical usage data is obtained by TPSs consistent with the modified statutory provisions, the Board HEREBY MODIFIES its 1999 Order and HEREBY ORDERS that the process by which TPSs receive approval to switch customers to a TPS, as codified in N.J.S.A. 48:3-85 and N.J.S.A. 48:3-86, be applied to the process by which TPSs may receive customer historical usage data.  Specifically, the Board ORDERS that in accordance with N.J.S.A. 48:3-85 and N.J.S.A. 48:3-86, as an alternative to the customer’s written signature, a TPS may receive historical usage data from the EDC or GDC by obtaining (1) the customer’s electronic signature; (2) an audio recording of a telephone call initiated by the customer; (3)  independent third-party voice-log authorization of a telephone call initiated by the TPS; or (4) pursuing such alternative forms of verification as the Board, in consultation with the Division of Consumer Affairs, may permit for switching electric power 


suppliers or gas suppliers and for contract renewal.  

Should the TPS pursue independent third-party verification, the Board FURTHER ORDERS that  authorization for historical usage be recorded by the independent third-party verifier concurrently with authorization to switch suppliers; and that all voice-log authorizations for historical usage data (and the switch) be retained by the TPS for a minimum of three years consistent with N.J.A.C.  14:4-1.3 (d).  

It is anticipated that this order will facilitate customer enrollment and it is intended to be in furtherance of EDECA and the Board’s interest in promoting competition and retail choice.  

All other elements of the Board’s 1999 Order remain in effect.    
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SECRETARY
� The Working Group included representatives from the incumbent gas and electric utilities, potential TPSs, as well as the Division of the Ratepayer Advocate (“RPA”).  Most of the TPSs did not or no longer provide service in New Jersey.  However, prior to the issuance of this Order, Board Staff solicited comments from as many of the relevant interested parties as it could, including the incumbent utilities and the RPA.  No comments were received.     
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