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INTERIM ORDER

By the Commission:

I. Procedural History

On July 19, 2002, Commonwealth Edison Company (“ComEd” or the “Company”) filed a Petition with the Illinois Commerce Commission (“Commission”) seeking (1) the entry of an order pursuant to Section 16-113 of the Public Utilities Act (“Act”) (220 ILCS 5/16-113) declaring that the provision of electric service currently provided under its Rate 6L – Large General Service (“Rate 6L”) to the 3MW and greater customer segment to be a competitive service and (2) approval of related tariff amendments implementing the competitive declaration.  The Petition included both the proposed amendments and supporting testimony.  Under ComEd’s proposal, these amendments would become effective on December 1, 2002, and become operational beginning with the first day of its June 2003 monthly billing period.

In response to ComEd’s filing, each of the following parties filed Petitions to Intervene:  People’s Energy Services Corp. (“Peoples”); Central Illinois Light Co. (“CILCO”); the People of Cook County (“County”); People of the State of Illinois (“AG”); Illinois Power Company (“IP”); Blackhawk Energy Services, LLC (“Blackhawk”); MidAmerican Energy Co. (“MidAmerican”); Illinois Industrial Energy Consumers (“IIEC”); U.S. Department of Energy (“DOE”); Citizens Utility Board (“CUB”); Metropolitan Water Reclamation District (“MWRD”); Chicago Area Customer Coalition (“CACC”); AmerenCIPS and AmerenUE; Building Owners and Managers Association (“BOMA”); Trizec Properties, Inc. (“Trizec”); National Energy Marketers Association (“NEMA”); AES NewEnergy, Inc. (now known as Constellation NewEnergy, Inc.) (“NewEnergy”); and the Metropolitan Chicago Healthcare Council.   These Petitions were granted.  Appearances were filed by the City of Chicago (“City”) and the Staff of the Commission (“Staff”).  

Testimony, Pre-Hearing Motions and Rulings

Pursuant to notice given in accordance with the law and the rules and regulations of the Commission, this matter came on for hearings before duly authorized Administrative Law Judges (“ALJs”) at its offices in Chicago, Illinois on various dates between August 8 and September 17, 2002.

ComEd filed its direct testimony in conjunction with its Petition on July 19, 2002.  On September 3, 2002, several other parties filed direct testimony.  ComEd, New Energy, and Trizec filed simultaneous rebuttal testimony on September 9, 2002.  No one filed surrebuttal testimony.

On or about August 19, 2002, IIEC, City, County, BOMA and CACC jointly moved to dismiss or to bifurcate for hearing the proposed modifications to Rate HEP – Hourly Energy Pricing (“Rate HEP”) and for expedited relief.  The joint movants argued that ComEd’s Petition was deficient because it requested that the Commission approve related Rate HEP tariff amendments.  In response to the Motion, Staff argued that these amendments must be considered at the same time in order to analyze the matters in the proceeding completely and thoroughly.  ComEd also made this argument in its response, and further added that the Commission’s Rules of Practice allow petitioners to combine requests for relief.  After reviewing the arguments, the ALJs denied the joint movants' request to dismiss ComEd’s Petition, but granted their request to bifurcate Rate HEP issues.  As a result, any issues involving the proposed amendments to Rate HEP were stayed pending resolution of the competitive declaration of Rate 6L.  The ALJs’ ruling provided that, if ComEd’s Petition to declare Rate 6L competitive for customers in the 3 MW and greater group were subsequently granted by the Commission, a hearing regarding the proposed amendments to Rate HEP would proceed on an established schedule.  If the Petition with respect to Rate 6L were subsequently denied, the order would be final.

On or about August 22, 2002, City, County, CUB, BOMA, CACC, AG, and IIEC jointly moved to dismiss ComEd’s Petition or, in the alternative, for Summary Judgment on the basis that the Petition was unclear as to the relief sought and failed to articulate a claim for relief that the Commission lawfully could grant.  ComEd and IP separately responded to the joint motion, stating that the Petition clearly stated the relief sought and that Section 16-113 allows the Commission to grant the relief requested.  After reviewing the arguments, the ALJs denied the motion. 

On or about August 22, 2002, IIEC filed a Motion to Strike Portions of the Direct Testimonies of the Company’s witnesses Juracek, McDermott, McNeil and Sterling, and the Company’s Memorandum of Law in Support thereof.  ComEd filed a Response to the Motion on August 30, 2002.  IIEC filed a Reply on September 5, 2002.  On September 9, the ALJs granted the Motion.

On or about September 6, IIEC filed a Motion to Compel and for Expedited Relief.  ComEd filed a Response on September 9, 2002.  On September 10, IIEC filed a Reply in support of its Motion to Compel.  The ALJs denied the Motion at the status hearing on September 12, 2002.

On or about September 9, IIEC filed a Motion to Strike Portions of the Rebuttal Testimonies of ComEd witnesses Juracek and McDermott and for Expedited Relief.  ComEd filed its Response on September 10, 2002.  IIEC did not file a Reply.  The ALJs granted in part and denied in part the Motion at the status hearing on September 12, 2002. 

On or about September 9, ComEd filed a Motion to Strike the Direct Testimony of Mr. Bodmer on behalf of the BOMA and the CACC.  ComEd made an oral Reply at the status hearing on September 12, 2002.  The ALJs denied the Motion at the status hearing on September 12, 2002.

On or about September 9, ComEd filed a Motion to Strike Portions of the Direct Testimony of Mr. Brubaker, Mr. Stephens and Mr. Bodmer.  BOMA and CACC filed a verified Response to the Motion on September 11, 2002.  IIEC filed a Reply on September 11, 2002.  At the status hearing on September 12, the ALJs granted in part and denied in part ComEd’s Motion.

Also on or about September 9, ComEd filed a Motion to Strike the Rebuttal Testimony of Mr. Turner on behalf of Trizec.  Trizec filed a Response to the Motion on September 11, 2002.  The ALJs denied the Motion at the status hearing on September 12, 2002.

On September 13, 16 and 17, evidentiary hearings in this matter were held.  ComEd presented the testimony of the following witnesses: Lawrence S. Alongi, Director, Distribution Pricing; Paul R. Crumrine, Director, Regulatory Strategies & Services; Arlene A. Juracek, P.E., Vice President, Regulatory and Strategic Services; Dennis F. Kelter, Senior Regulatory Specialist, Regulatory Strategies & Services; Dr. John H. Landon, Principal and Director of the Energy and Telecommunications Practice Analysis Group/Economics; John J. McCawley, Director Electric and Gas Choice, PECO Energy Company; Dr. Karl A. McDermott, Vice President, National Economic Research Associates; William P. McNeil, Director of Strategic Planning, Exelon Energy Delivery Services; and Jennifer T. Sterling, P.E., Director of Tariff Administration, Transmission Services Department.

The following witnesses testified on behalf of Staff: Theresa Ebrey, Accounting Department of the Financial Analysis Division; Peter Lazare, Rates Department of the Financial Analysis Division; and Howard Haas, of the Policy Program of the Energy Division.

New Energy presented the testimony of Dr. Phillip O’Connor, Senior Vice-President and Illinois Market Leader of NewEnergy. 

Mr. Edward Bodmer, Economist, testified on behalf of both CACC and BOMA.

Mr. Bradley Fults, Senior Project Manager of Alliant Energy Integrated Services (“AEIS”) testified on behalf of CACC.

Mr. Steven Walter, Deputy Commissioner for its Department of Environment, testified on behalf of the City. 

Dr. Dale E. Swan of Exeter Associates testified on behalf of the DOE.

Mr. Roger Turner, co-founder of GEV Corp, filed rebuttal testimony on behalf of Trizec.

IIEC presented the testimony of Maurice Brubaker and Alan Chalfant, principals in the firm of Brubaker & Associates, Inc.; James R. Dauphinais and Robert R. Stephens of the firm of Brubaker & Associates, Inc.; Mark Kelly of Caterpillar Inc.; and Gordon Hauk of Ford Motor Company.

MidAmerican presented witness Sara J. Schillinger, Vice President of its Marketing and Sales Division.

MWRD filed the testimony of Thomas K. O'Connor, its Chief of Maintenance and Operations.

At the conclusion of the hearing on September 17, 2002, the record was marked "Heard and Taken." 

On or about September 24, 2002, Initial Briefs were filed by ComEd, Staff, BOMA, CACC, DOE, IIEC, NEM, New Energy, and by City, County and CUB (collectively “Governmental and Consumer Parties” or “GCP”), and Trizec. On or about October 1, 2002, Reply Briefs were filed by ComEd, Staff, BOMA, CACC, GCP and Trizec.  

The record in this case consists of the transcript, pre-filed written testimony and other exhibits, and contains the analyses of the evidence and arguments of the parties. 

II. ComEd’s Proposal

ComEd seeks a declaration that its Rate 6L, a tariffed service available to large commercial and industrial customers, is competitive with respect to those customers whose loads are equal to or exceed 3MW.  ComEd asks that this declaration take effect through the entry of a final Commission Order within 120 days after the filing of the Petition.  

Under Section 16-113(b) of the Act, customers taking a tariffed service at the time it is declared competitive must be allowed to continue to take service under that rate for three years.  ComEd has proposed to delay the start of this three-year transition period.  As proposed by ComEd, the three-year period would begin with each customer’s June 2003 billing period and extend through its May 2006 billing period.  Customers who are not taking service under Rate 6L would not be eligible to return after the June 2003 billing period and new customers would not be eligible to take service under the Rate.  

As proposed by ComEd, even after Rate 6L is declared competitive for this customer group, all customers in this group will continue to have access to ComEd’s delivery services rate, Rate RCDS – Retail Customer Delivery Services (“Rate RCDS”), and in conjunction with that rate would be able to receive electric power and energy from a Retail Electric Supplier (“RES”).  Rider PPO - Power Purchase Option (“Rider PPO”) service will also continue to be available through 2006 to eligible customers on Rate RCDS that are paying transition charges, although ComEd believes additional revisions are needed in the PPO tariff.  Those revisions are not the subject of this proceeding, and pursuant to the Commission’s final order on rehearing in Consolidated Dockets 00-0259, 00-0395 and 00-0461 were separately filed with the Commission on October 1, 2002.  Rate RCDS customers that are dropped by their RES also will remain eligible for Rider ISS - Interim Supply Service (“Rider ISS”).  Rider ISS is a short-term service available for no more than three consecutive billing periods; it allows a retail customer to remain on delivery services rather than bundled services, should it find itself in a position in which its prior relationship with a RES has ended and it has not affirmatively elected either a new RES or a return to ComEd supply.  For those customers who choose not to go to the competitive market to procure their electric power and energy, electric power and energy will continue to be available under ComEd’s real-time pricing tariff, Rate HEP - Hourly Energy Pricing.

III. Statutory Framework

ComEd’s Position

ComEd filed its Petition pursuant to Section 16-113.  220 ILCS 5/16-113.  ComEd asserts that this Section was adopted as part of the 1997 Restructuring Act.  In passing that Act, ComEd contends that the General Assembly recognized that “[c]ompetitive forces are affecting the market for electricity as a result of recent federal regulatory and statutory changes and the activities of other states,” and that “[c]ompetition in the electric services market may create opportunities for new products and services for customers and lower costs for users of electricity.”  220 ILCS 5/16-101A(b).  

According to ComEd, the Act includes a number of provisions that allow for a gradual transition to more competitive energy markets, and provisions that safeguard consumers during that transition.    See 220 ILCS 5/16-101A(b).  One of the safeguards, ComEd maintains, is the requirement that utilities continue to provide “each tariffed service that it offered as a distinct and identifiable service on the effective date” of the 1997 Restructuring Act “until the service is . . . declared competitive pursuant to Section 16-113.” 220 ILCS 5/16-103(a).  The ability of utilities, ComEd argues, to obtain a competitive declaration and cease offering such service, is one of the key transitional provisions.  

In response to other parties that Rate 6L can be divided into various “component services” and that ComEd has not clearly identified which “component services” it is declaring competitive, it notes that the phrase “component service” does not appear in Section 16-113.  According to ComEd, Section 16-113 requires utilities to declare “a tariffed service” to be competitive.  The Company maintains that the Act provides that tariffed services are defined by the utility’s rates on file with the Commission.  220 ILCS 5/16-102 (definition of tariffed service).

Further, ComEd states that Section 16-113 contains the criteria that a utility must prove in order to obtain a competitive declaration.  One of the criteria is that the service or a reasonably equivalent substitute service is reasonably available to the identified customer segment.  ComEd argues for a straightforward application of this standard and disagrees with the argument of others that “reasonably equivalent” cannot include options that have a different balance of price and risk, or that require effort on behalf of the customer to procure, or that otherwise depart from the regulated rate.

The GCP, BOMA, IIEC and CACC argue that the statutory standard cannot be met as long as ComEd is collecting a CTC, if there are “market power concerns,” if ComEd is not experiencing an “economic loss,” or unless the Commission can be assured that “no customer will be worse off.”  ComEd contends that IIEC and CACC also argue that “vibrant wholesale competition,” as they define it, is a “necessary but not sufficient “ condition for a finding under Section 16-113.  The problem, as ComEd sees it, with these arguments is that they are not part of the applicable statutory standard.

ComEd also states that Section 16-113 sets forth the Commission’s three options with respect to ruling on such a petition: the Commission can grant or deny the petition seeking to declare a tariffed service to be competitive for the identified customer segment, or it can allow that petition to take effect by operation of law, subject to later review.

If its Petition were granted or allowed to go into effect by operation of law, ComEd argues that the number of customers remaining on Rate 6L can remain on that rate for a three-year transition period, which it proposes to begin June 2003.  Those customers that have chosen competitive alternatives, according to ComEd, would no longer have the option of again taking service under Rate 6L after that date.

According to ComEd, a number of provisions in the Restructuring Act reflect the General Assembly’s intention to (i) let markets evolve through customer choice, (ii) alter “[l]ong-standing regulatory relationships” in order to accommodate competition, and (iii) prevent “new entrants into the industry” from taking “unreasonable advantage of the investments made by the formerly regulated industry.”  See 220 ILCS 5/16-101A(b) and (c).  These include, ComEd argues, Section 16-113; the requirement that utilities offer unbundled delivery services pursuant to Sections 16-104 and 16-108; real-time pricing pursuant to Section 16-107; and the prohibition in Section 16-103(e) that the “[t]he Commission shall not require an electric utility to offer any tariffed service other than the services required by this Section, and shall not require an electric utility to offer any competitive service.”  See 220 ILCS 5/16-103(a) and (e).

ComEd argues that it is not required to meet the standard for abandoning a service under Section 8-508.  Section 16-103, according to ComEd, clearly states that a utility is only required to offer an existing tariffed service “until the service is (i) declared competitive pursuant to Section 16-113, or (ii) abandoned pursuant to Section 8-508.”    ComEd asserts that it has not filed a petition to abandon service under Section 8-508 and that Section 16-113 is the only statutory standard that must be satisfied in this proceeding.

Moreover, ComEd argues that Section 9-201, which contains the burden of proof that applies to rate changes under Section 9-201, does not apply to this proceeding.  ComEd contends that the Petition was not brought under Section 9-201 and that Section 16-101A of the Restructuring Act states that the provisions of Article IX do not apply to issues addressed directly by a provision included in Article XVI.  ComEd asserts that Section 16-113 is such a provision and, therefore, it is the only statutory standard that must be satisfied.

Further, ComEd asserts that the rate freeze provisions of Section 16-111 also do not apply to this proceeding, because it has not asked for the charges in Rate 6L to be increased.  The Company argues that if the competitive declaration results in higher costs for customers, this would not be a rate increase within the meaning of Section 16-111.

NEMA’s Position

NEMA contends that Section 16-113 contains the criteria that must be considered by the Commission in order to grant ComEd’s Petition.  NEMA also asserts that this section contains the timetable for the Commission’s review of ComEd’s Petition.

NewEnergy’s Position

NewEnergy argues that the Commission is free to approve ComEd’s Petition without a hearing and that the Commission is also free, once having conducted a hearing, to refrain from issuing an order prior to the 120-day deadline.  220 ILCS 5/16-113(a).   This latter option, NewEnergy maintains, explicitly provides for subsequent disapproval should the Commission find, after a proceeding, that the criteria for a competitive declaration have not been met.  NewEnergy asserts that this is the option the Commission should exercise.  

GCP’s Position

GCP contends that the criteria found in Section 16-113(a) are straightforward and require that “reasonably equivalent substitute service is reasonably available to the [affected customers] at a comparable price from one or more [non-affiliated providers].”  It asserts that this Section further provides that, in weighing the evidence against these criteria, the Commission must consider the amount of transmission capacity available in Edison’s service territory.  GCP argues that the Act requires a demonstration that the market currently meets the statutory competitive criteria.

In response to ComEd’s proposal to cease offering Rate 6L after the transition period contained in Section 16-113(b), GCP argues that Section 16-113 does not sanction abandonment under the guise of competitive declarations.  ComEd’s request to cease offering Rate 6L, GCP maintains, should be assessed under the criteria defined in Section 8-508.

According to GCP, Section 8-508 is implicated in this proceeding, because it is possible to interpret ComEd’s Petition as asking only that the electric power and energy component of Rate 6L be declared competitive.  If that is the case, GCP contends, ComEd must request Commission approval under Section 8-508 to abandon providing the remaining components of Rate 6L.

GCP also argues that Section 16-101A includes a legislative finding that wholesale and retail competition will result in lower costs and opportunities for new products and services for customers.  220 ILCS 5/16-101A(b) and (e).  GCP contends that ComEd’s Petition will result in higher prices and is, therefore, a reversal of the General Assembly’s intent in enacting the 1997 Restructuring Act.  

IIEC’s Position

According to IIEC, it is undisputed that Section 16-113 establishes the standard or standards for declaring a tariffed service or power and energy competitive.    Further, IIEC asserts that Section 16-113 provides that if the service ComEd seeks to declare competitive or a reasonably equivalent service is reasonably available, at a comparable price, to the group of customers affected by the Petition, then the Commission shall declare the service competitive.  

Moreover, because ComEd claims in its Petition that its request involves a declaration of power and energy as competitive, IIEC maintains that the Commission must consider whether there is sufficient transmission capacity into the ComEd service territory to make the service or a reasonably equivalent service reasonably available at a comparable price to 3 MW and over customers.  IIEC contends that because this is a case of first impression, the Commission should evaluate carefully the circumstances under which such services will be deemed to exist.

In IIEC’s opinion, when Section 16-113 was adopted, it was intended to provide the utilities with the ability to respond to the loss of electric load to competitors in a relatively rapid manner.  It was never intended to be used, IIEC avers, to “jump start” competition in any utility service territory as suggested by ComEd witness Juracek. ComEd Ex. 10 at 13.  


IIEC asserts that Section 16-103 requires electric utilities to continue to offer each tariffed service they offered as a distinct and identifiable service on the effective date of the Customer Choice Law of 1997, until such services are declared competitive under Section 16-113 or abandoned under Section 8-508 of the Act.  Section 16-103 also provides that the electric utility is to offer as a tariffed service, delivery service, power purchase option service and retail time pricing service.  Finally, Section 16-103 provides that the Commission shall not require the electric utility to offer a competitive service or to offer a tariffed service other than the tariffed services required by the Section.  220 ILCS 16-103(e).  

According to IIEC, Section 8-508 governs the abandonment, discontinuation or modification of service by a public utility.  Under this Section the utility must seek the approval of the Commission to abandon or discontinue any service and the Commission is allowed to impose terms and conditions on the abandonment in order to protect the public interest.  Further, a utility abandoning or discontinuing the service pursuant to authority granted under Section 8-508 is deemed to have waived any objection to any term or condition imposed by the Commission.  IIEC asserts that ComEd’s Petition is, in effect, a request to abandon Rate 6L service.  ComEd seeks to abandon said service as part of its overall provider of last resort (“POLR”) initiative to relieve itself of that obligation.  

CACC’s Position

CACC states that the Act provides the Commission with clear standards and guidelines to apply in evaluating requests that a service be declared “competitive.”  Section 16-113 sets forth clear requirements regarding the elements that a utility must prove prior to the Commission entering an Order deeming a service “competitive.”  

In 1997, CACC states, when Section 16-113 was adopted, the General Assembly included a legislative findings provision, in which it articulated that it intended for competition to benefit all customers, while still providing adequate protections against price spikes.  See 220 ILCS 5/16-101A(d), (e).  The General Assembly, according to CACC, sought to have all customers benefit from competition, and to ensure that all customers continue to receive affordable electric service.  

CACC also argues that the Commission should take into account the most recent amendments to the Act.  In May of this year, CACC states, the General Assembly decided to extend the “rate freeze” provisions contained in Section 16-111 to protect customers from the volatility in the market.  According to CACC, the General Assembly knew that some customers had switched suppliers and again had the opportunity to “carve out” the protections afforded to large customers by the rate freeze, but instead extended that rate freeze for all customers until 2007.  See 220 ILCS 5/16-111.

CACC contends that Section 16-113 allows an electric utility to file a petition with the Commission seeking to have a tariffed service declared a “competitive service” for an identifiable customer segment or group of customers.  See 220 ILCS 5/16-113(a).  In determining whether a tariffed service should be declared competitive, the Commission is required to consider a number of factors.

Before declaring a service “competitive,” the Commission is required to determine whether the “service or a reasonably equivalent substitute service is reasonably available to the customer segment or group.”  (Id.)   If the substitute service is reasonably available, the Commission must determine whether it is available “at a comparable price from one or more providers other than the electric utility or an affiliate of the electric utility, and the electric utility has lost or there is a reasonable likelihood that the electric utility will lose business for the service to the other provider or providers.”  (Id.)  Additionally, the Commission is required to consider “whether there is adequate transmission capacity into the service area of the petitioning electric utility to make electric power and energy reasonably available to the customer segment or group or in the defined geographical area from one or more providers other than the electric utility or an affiliate of the electric utility.”  (Id.)  If ComEd fails to prevail regarding any one of these findings, the Commission should reject its Petition.

In CACC's opinion, Section 16-113 places an unprecedented time constraint upon the Commission’s ability to render a decision, in that the Commission must decide whether to grant or deny the Petition within a mere 120 days following the date that the Petition was filed.  If the Commission enters an Order denying ComEd’s Petition to declare service under Rate 6L to be a competitive service, ComEd may file a new petition six (6) months following after entry of the Commission’s Order.  See 220 ILCS 5/16-113(c).  Alternatively, the Commission could decide not to act within the 120-day time period and the petition will be deemed granted by operation of law.  See 220 ILCS 5/16-113(a).

CACC maintains that if the Commission allows service under Rate 6L to be declared competitive by either granting the Petition or allowing it into effect by operation of law, ComEd intends to stop offering Rate 6L immediately to new customers with demands of 3 MW or over, and intends to phase-out its provision of bundled services to existing customers with such demands.  See ComEd Ex. 10 at 14-16. According to CACC, ComEd is required to continue offering Rate 6L service for a minimum period of three (3) years following the date that the service is declared “competitive.”  See 220 ILCS 5/16-113(b).  As a result, based upon the recent extension of the mandatory transition period under the Act, if the Commission were to grant the Petition, there would be a six-month gap between the length of time that ComEd would be required to continue to offer service under Rate 6L to existing customers and the end of the mandatory transition period.  See 220 ILCS 5/16-102. I

According to CACC, ComEd bears the burden of proof in the instant proceeding.  See 220 ILCS 5/9-201(c).  As a result, CACC claims that ComEd has the burden of demonstrating “the justness and reasonableness of the proposed . . . changes” for each service that it seeks to declare competitive.  (Id.)  CACC maintains that one component of proving that a proposed change is “just and reasonable” is demonstrating the impact that the change will have upon its customers. See Citizens Utility Bd. v. Illinois Commerce Comm’n, 276 Ill. App. 3d. 730, 738, 658 N.E.2d 1194, 1201; 213 Ill. Dec. 173, 180 (1 Dist. 1995).  ComEd has failed to provide evidence regarding the likely impact of its proposal upon the rates of the affected customers. 

The General Assembly’s legislative findings are found at Section 16-101A .  CACC asserts that these findings provide direction to the Commission to continue to protect all customers, while promoting the development of the competitive market.  220 ILCS 5/16-101A(d).  Similarly, Section 16-101A(e) of the Act provides that “[a]ll customers must benefit in an equitable and timely fashion from the lower costs for electricity that result from retail and wholesale competition . . ..”  

According to CACC, the Act contemplates that an electric utility could declare the provision of electric power and energy competitive while continuing to provide the remaining services as a bundled set.  See 220 ILCS 5/16-103.  See also 220 ILCS 5/16-102 (definitions of “mitigation factor” and “contract service”); 220 ILCS 5/16-109A (providing for unbundling the prices within frozen bundled rates).  Indeed, if the Commission were to declare electric power and energy competitive to residential and small commercial customers, CACC notes that the Commission would have to establish cost-based rates for the remaining bundle of services.  See 220 ILCS 5/16-103(c).  

CACC further argues that the “rate freeze” provision of the Customer Choice Act limits the types of filings utilities may make and the types of orders that the Commission may enter during the mandatory transition period.  See 220 ILCS 16-111(a), (f).  CACC maintains that Section 16-111(a) provides that, during the mandatory transition period, “the Commission shall not (i) initiate, authorize or order any change by way of increase” and may not “enforce any such condition of any such order.”  Thus, CACC contends, pursuant to the plain meaning of the Act, during the mandatory transition period, the Commission is prohibited from ordering an increase in ComEd’s established rates.  While there are exceptions to the general prohibition against rate increases during the mandatory transition period, CACC argues that there is no exception that would allow the Commission to order the greater than 3 MW customers to pay increased rates for Rate 6L services during this period. 
Because ComEd’s proposal illegally and unnecessarily would impose an effective rate increase upon customers with demands of 3 MW and greater, the Coalition respectfully requests that the Commission enter an Order denying ComEd’s Petition.
Trizec’s Position

Trizec asserts that the specific statutory standard that applies to ComEd’s Petition to declare its Rate 6L for over 3MW customers to be a competitive service is set out in Section 16-113(a).  Trizec notes that it has not yet been established how this standard should be applied, but that the Commission must nevertheless make a finding on whether the service is competitive based on the Section 16-113(a) standard within 120 days of ComEd’s filing, or the Petition shall be deemed to be granted by operation of law.  If the Petition is deemed granted by operation of law, Trizec contends, the Commission is not precluded from finding, in  a subsequent proceeding, that the service is not competitive based on the Section 16-113(a) statutory criteria.  Trizec also argues, however, that a Commission finding that Rate 6L for over 3MW customers is competitive could result in the Commission being unable to reverse its decision.

Commission Analysis and Conclusion

Section 16-103(a) provides that:

An electric utility shall continue offering to retail customers each tariffed service that it offered as a distinct and identifiable service on the effective date of this amendatory Act of 1997 until the service is (i) declared competitive pursuant to Section 16-113, or (ii) abandoned pursuant to Section 8-508. 

This Section requires that a utility must continue to provide a tariffed service, such as Rate 6L, until it is declared competitive or it is abandoned pursuant to Section 8-508.  Given that ComEd filed a Petition to have Rate 6L declared competitive, Section 8-508 does not apply to this proceeding.  

Similarly, the “rate freeze” provision of the Customer Choice Act, upon which CACC relies, is inapplicable.  This Section limits the types of filings utilities may make and the types of orders that the Commission may enter during the mandatory transition period.  See 220 ILCS 16-111(a), (f).  Section 16-111(a) provides that, during the mandatory transition period, “the Commission shall not (i) initiate, authorize or order any change by way of increase” and may not “enforce any such condition of any such order.”  This Section is not applicable, because ComEd is not seeking an increase in rates, but rather a competitive declaration.
The Act provides the Commission with clear standards and guidelines to apply in evaluating requests that a service be declared “competitive.”  Section 16-113 of the Act sets forth clear requirements regarding the elements that a utility must prove prior to the Commission entering an Order deeming a service “competitive.”  To obtain the relief it has requested, ComEd must prove that each element of the Act’s competitiveness test is satisfied for the Rate 6L greater than 3MW customer group it has selected.  

Before declaring a service “competitive,” the Commission is required to determine whether the “service or a reasonably equivalent substitute service is reasonably available to the customer segment or group.”  Id.  If the substitute service is reasonably available, the Commission must determine whether it is available “at a comparable price from one or more providers other than the electric utility or an affiliate of the electric utility, and that the electric utility has lost or there is a reasonable likelihood that the electric utility will lose business for the service to the other provider or providers.”  Id.  Additionally, the Commission is required to consider “whether there is adequate transmission capacity into the service area of the petitioning electric utility to make electric power and energy reasonably available to the customer segment or group or in the defined geographical area from one or more providers other than the electric utility or an affiliate of the electric utility.”  Id.  The Commission will consider, before entering an order declaring a service “competitive” whether these five elements are present at the time the Petition is under consideration.  At the same time, the Commission is free to consider information about the development in market conditions subsequent to the filing.

Pursuant to Section 16-113(b), ComEd is required to continue to offer Rate 6L service, on a tariffed basis, for three years to those customers taking service on the date this order is entered.  In its Petition, ComEd proposes to start the three years running in June 2003, not the date this Order is entered.  Beyond those three years, nothing else is required by ComEd for Rate 6L customers 3MW and greater, which would then be a competitive service.  If the Commission were to attempt to require ComEd to continue to offer Rate 6L to 3MW and greater customers, it would be directly contrary to Section 16-103(e), which states:

The Commission shall not require an electric utility to offer any tariffed service other than the services required by this Section, and shall not require an electric utility to offer any competitive service.  

Moreover, this is ComEd’s Petition.  The Company, therefore, bears the burden of proving each element of Section 16-113.  Contrary to CACC’s position, however, the just and reasonable requirement contained in Section 9-201(c) need not be shown.


If ComEd fails to prevail regarding any one of these findings, the Commission may enter an Order denying its Petition to declare service under Rate 6L to be a competitive service.  ComEd may then file a new Petition six months following entry of the Commission’s Order.  See 220 ILCS 5/16-113(c).  Alternatively, the Commission could grant the Petition or simply not act within the 120-day time period allowing the Petition to be deemed granted by operation of law.  See 220 ILCS 5/16-113(a).  As seen below, the Commission, in its review of the evidence, finds that competitive conditions in the ComEd service territory for Rate 6L customers 3MW and greater exist in considerable degree. There are, however, sufficient concerns about recent developments that cause the Commission to refrain at this time from either granting or denying ComEd’s Petition.  Rather, the Commission declines to issue a final order in this matter, thereby permitting the declaration to take effect by operation of law.  

IV. Evidence Relating To Section 16-113

A. Identifiable customer segment
ComEd’s Position

ComEd contends that Rate 6L-eligible customers with peak period demands of 3 MW or greater are an “identifiable customer segment or group of customers” as those terms are used in Section 16-113(a).  The Company states that this segment is one specifically recognized in Section 16-108(g) of the Restructuring Act, and the customers included in this group can be readily identified by examining annual usage data in a manner generally consistent with the way in which eligibility for Rate 6L is determined today.  Therefore, ComEd concludes that it has satisfied its statutory obligation in specifying an identifiable customer segment or group of customers to which its declaration would apply.  

ComEd described the attributes of the Company-defined group of customers.  Based on year 2001 data, the group consists of 373 customers.  These customers use approximately 14,441 GWh on an annual basis and represent approximately 24% of ComEd’s total nonresidential energy sales.  The average demand of these customers is approximately 8.2 MW, but 64 of the 373 customers have demands greater than 10 MW. In the aggregate, these customers represent approximately 2,500 MW of coincident load.
In calculating the foregoing numbers, ComEd used 2001 data to identify customers whose on-peak demand equaled or exceeded 3MW in three or more separate billing months during that calendar year. It states that this is similar to the methodology used today to determine whether a customer’s demand is sufficiently large (1 MW) to qualify for Rate 6L.  Further, this is also the methodology that it proposes to apply in February 2003 (using 2002 data) to identify the customers that will be affected initially by implementation of a competitive declaration with respect to Rate 6L beginning with the June 2003 billing period.

ComEd notes that nearly one-half of these 3MW and greater retail customers are in the manufacturing sector, based upon the Standard Industrial Classification (“SIC”) code information reported by Dunn & Bradstreet and internal information maintained by ComEd.  Among these manufacturing customers are steel mills, chemical refiners and producers of plastic products.   Approximately one-fifth of the above 3MW customers fall into the services (non-professional and professional) sector of the SIC code.  ComEd observes that the remainder of the customers in the above 3MW group, generally fall in the finance, transportation, and public administration categories.  

The Company asserts that the customers in this segment are sufficiently sophisticated to make informed decisions regarding energy procurement.  This, ComEd states, is illustrated by the fact that these customers frequently take advantage of curtailment programs and other demand-side management (“DSM”) programs. ComEd maintains that customers that participate in curtailment programs, generally have a good understanding of their energy needs and how to manage them to their economic benefit.  Curtailment programs permit customers to manage their loads based on the short-term price signals the products provide.  Many of these customers also use these same plans to implement energy saving activities every day by coordinating their usage to reflect changes to their demand and consumption.  As a result, ComEd maintains, these customers enjoy both the payments they receive from participating in curtailment programs and the savings realized by reducing their overall usage.  In short, these customers become very good at adjusting their use of energy based on both short-term and long-term price signals. ComEd concludes the customers in this segment with such expertise are well equipped to protect their economic interests in the competitive energy marketplace.
Staff’s Position

Staff argues that there is insufficient evidence that this customer segment has access to reasonably comparable alternative services at reasonably comparable prices. Absent such access, Staff concludes, ComEd has failed to properly identify a customer segment or group of customers.

CACC’s Position

According to CACC, Section 16-113 gives ComEd broad discretion to identify the “customer segment” that is the subject of its “competitive declaration” request.  It points out that the Company was not forced to make all customers in the 3 MW or greater class subject to its petition.  Instead, ComEd admitted that it could have narrowed the customer segment to ensure that all customers subject to its Petition already had found an economic alternative to Rate 6L in the competitive market.  

CACC observes that a substantial percentage of customers with demands of 3 MW or greater have not switched suppliers.  It notes that, out of the 373 customers with demands of 3 MW or greater, 107 customers, representing 71% of the demand in this customer segment, have not switched to RES-flowed power.  Moreover, CACC speculates, of those customers that have switched, many are paying more than they would under Rate 6L.  CACC asserts that the customer segment that ComEd has identified is not benefiting from “lower costs for electricity” that should result from competition, contrary to the General Assembly’s intent.

GCP’s Position
According to GCP, the evidence raises serious questions about ComEd’s identification of a customer segment or group of customers.  It is GCP’s position that the Commission must look not just at a particular customer segment or group of customers standing alone, but also at whether the remaining criteria of Section 16-113 can be satisfied for the identified group.  Because it concludes ComEd failed to satisfy these remaining criteria, GCP argues that the Company failed to properly identify a customer segment or group of customers.
NewEnergy’s Position
NewEnergy acknowledges that the evidence demonstrates that customers over 3MW of demand served under Rate 6L are an identifiable customer segment to which a competitive declaration may reasonably be applied.  However, it requests that the Commission give consideration to those customers over 3MW who are not currently on Rate 6L, so that they would have the opportunity to exercise an option to seek service under Rate 6L subsequent to the effective date of the declaration.  

Commission Analysis and Conclusion 

Pursuant to Section 16-113, the Commission shall declare a service to be a competitive service if among other criteria, the service or a reasonably equivalent substitute service is reasonably available to the “customer segment or group or in the defined geographical area...” We agree with the Company that the customers affected by this Petition for a competitive declaration can be readily identified by examining annual usage data in a manner consistent with the way in which eligibility for Rate 6L is determined.  Where a customer’s total peak period demand reached 3MW or greater in three or more monthly billing periods, that customer would be eligible to remain on Rate 6L only if it has been continuously taking service on Rate 6L since the first day of its June 2003 billing period.  We conclude that ComEd’s identification of a customer segment or group of customers is appropriate provided that the service or a reasonably equivalent substitute service is reasonably available to the specified customers.

B. Reasonably Available, Reasonably Equivalent Substitute Service

ComEd’s Position

ComEd contends that the reasonable availability of reasonably equivalent substitute services for customers in the 3 MW and greater group is sufficiently demonstrated by switching data which show that more than 70% of the customers in the group already have opted to take unbundled services in lieu of Rate 6L.  Conversely, as of June 2002, only 29% of the group remained on bundled Rate 6L service.  Also, as of June 2002, 44% of those choosing unbundled services were taking flowed power from a RES not affiliated with ComEd.   ComEd maintains that the trend of customers in the 3MW and greater group choosing to take flowed power from a RES has increased steadily over time.  Consequently, it concludes that the combination of unbundled delivery services and RES-supplied power and energy is deemed by customers in the 3MW and greater group to be a reasonably equivalent substitute for Rate 6L service.

ComEd acknowledges that, in some cases, customer switching data might be at such a low level as not to be indicative of the availability of reasonably equivalent substitute services.  In this instance, however, given the magnitude of the actual switching levels, one must come to the inescapable inference that there exists a reasonably equivalent substitute for Rate 6L service.  In support of this conclusion, ComEd cites to Dr. O’Connor who stated,  “customers who have taken service from RES and ARES have been able to go off 6L service with no cognizable reduction in service quality or reliability.” NewEnergy Ex. 2 at 2.

ComEd maintains that relying on direct evidence of customer conduct (i.e. switching) avoids the difficulties inherent in alternative approaches to establishing the existence of reasonably equivalent substitute services suggested by the other parties.  
ComEd points out that an alternative approach that would require a petitioning utility to demonstrate the availability of substitute services that are essentially identical to the tariffed service at issue is inconsistent with the language of Section 16-113, would necessitate the review of confidential agreements between RESs and their customers, and would be impossible for a utility ever to satisfy.  Accordingly, it urges the Commission to rely instead upon the “the most direct test – the choices of customers.”  ComEd Ex. 14 at 11.

Many parties contend that ComEd should have presented evidence concerning the terms of the actual contracts between RESs and their customers, and that its Petition is defective because it has not shown that unaffiliated RESs are offering “all-in”, fixed-rates services that are in all respects identical to Rate 6L.  Should the Commission interpret Section 16-113 as imposing a burden on the utility to document the specific terms of the reasonably equivalent substitute services offered by its competitors, and to show that those terms are essentially identical to the tariffed service at issue, such an approach would not be feasible because the utility does not and should not have access to agreements between competitive retail suppliers and their customers.  Such information is confidential and competitively–sensitive.  Should the Company somehow receive such information, it would have to make a subjective determination about whether the privately negotiated terms were reasonably equivalent to the tariffed service. Moreover, ComEd charges, it is both unrealistic and inconsistent with the statutory standard of Section 16-113 to condition a competitive declaration on a showing of the availability of competitive services that are essentially identical to the regulatory rate.  The Company asserts that the statute provides for reasonably equivalent substitute service, not identical service.

ComEd acknowledges that it is not surprising that RESs have not offered services that are identical to Rate 6L.  It points out that Rate 6L service was designed under a regulatory structure that existed prior to the Restructuring Act.  Instead, the Company states, one would expect, in a competitive environment, that RESs would provide products more individually tailored to meet specific customer requirements.  Regardless, ComEd suggests in some cases RESs are capable of offering guaranteed savings through fixed-price offerings.

DOE’s Position

DOE contends that there are two dimensions of the criteria, “reasonably equivalent” and “reasonably available.”  First, the service must include all of the parameters of service that are provided to Rate 6L customers with loads at or above 3MW.  Second, the service must be “reasonably available” now.  DOE suggests that the test cannot be met if only some portion of the service that is provided through Rate 6L, such as power and energy, is “reasonably available”, if Rate 6L provides other important parameters of service, such as risk management.  DOE contends further that the test is not met if that service is not “reasonably available” today, but will be developed and made available only in the future by alternative suppliers, based on the elimination of some supposedly current obstacle to the development of that product.  DOE concludes that ComEd has failed to show that the products currently being offered by alternative suppliers incorporate all of the parameters of Rate 6L.

In the context of this examination, DOE defines “reasonably equivalent” service as any service offered by an alternative supplier that is equal in value and has similar or identical effects to the service offered by Rate 6L.  It describes the services provided by Rate 6L as power and energy, transmission service, distribution service, metering service, all at a fixed rate throughout the transition period.  DOE observes that Rate 6L, as such, provides a hedge against the uncertainties of market energy prices, transmission rates, distribution rates, and Customer Transition Charges (“CTC”) for the balance of the transition period.  The hedging component, therefore, is a vital component (or value) and a reasonably equivalent service must provide a similar value.

While acknowledging that ARES are currently offering fixed-price multi-year contracts for the provision of power and energy, it states that it is clear that no ARES provides a product which would allow a customer fully to hedge all its price risks as does Rate 6L.

CACC’s Position

There is no reasonably equivalent substitute in the competitive market to the service that ComEd provides under its Rate 6L.  CACC lists the services it believes are contained within Rate 6L: transmission, distribution, power and energy, metering, and a hedge against a price spike in any one of those services.  It charges that not one RES in Illinois is willing to provide an “all-in” service to retail electric customers with fixed charges for metering, transmission, distribution, demand and energy, and a fixed CTC through January 1, 2007.  Further, if a customer attempted to assemble the components contained within Rate 6L in the competitive market, CACC alleges, it would be faced with the following risks or uncertainties:  delivery services rate increases, delivery services rate design changes, transmission services rate increases, transmission services rate design changes, generation prices, CTCs, or a hedge against price spikes.  CACC asserts that for a service to be comparable, ARES would have to offer customers insurance to cover the above risks in that “all-in” rates would not exceed the Rate 6L service rate.  CACC maintains that no such insurance is available.  CACC concludes there are no reasonably equivalent services available because customers could not competitively contract for the “hedge” built into Rate 6L.

CACC identified certain customers who state they have been unable to obtain services similar to Rate 6L in the competitive market, which include the City, Caterpillar, and Ford.

CACC discusses the Company’s reliance upon switching statistics.  First, it states that such reliance is contrary to the plain meaning of the Act.  In support of this proposition CACC charges that the statute does not contain any limiting language on the type of information to be used to determine reasonably equivalent substitute service.  The plain meaning of the Act requires the Commission to investigate, among other things, what other products are actually being offered in the market.  Second, CACC charges, the Company failed to provide any switching data for any service other than the provision of power and energy.  Third, the switching data provide no evidence that customers are switching to reasonably equivalent substitute services.  That is, the substitute services currently available in the competitive market do not contain all of the Rate 6L components; their duration is too short, and their terms and conditions are dissimilar to those of Rate 6L.  Fourth, the Company failed to provide evidence that switching activity would continue in the absence of market subsidization.  Fifth, it provided no evidence that switching activity would continue in the absence of Rate 6L.  Sixth, the Illinois retail electric market is facing unprecedented levels of uncertainty.  Finally, the Commission should not rely upon switching statistics just because it easy to do so.

Staff’s Position

Staff rejects ComEd’s main argument that the existence of reasonably comparable RES-supplied alternative services available at reasonably comparable prices is demonstrated simply by the number of customers that have switched to delivery services.  Staff asserts that, while it is true that some customers within ComEd's proposed class have switched to delivery services and are being served by RESs, the Company has failed to provide evidence that switching activity could be sustained in the absence of Exelon/ComEd's repeated direct assistance and subsidization of the very RESs identified as “directly flowing power” in its service territory. 

Staff suggests that the presence of subsidization of RESs is strong evidence that reasonably comparable RES-supplied alternative services are not available at comparable prices to bundled service or otherwise affiliated service in ComEd's market. Staff concludes that ComEd has not provided sufficient evidence of reasonably comparable RES-supplied alternative services available at reasonably comparable prices.

IIEC’s Position

IIEC submits similar arguments to those of CACC, DOE and GCP - that ComEd has presented no direct evidence of a service reasonably equivalent to Rate 6L that is reasonably available to customers at a comparable price, and that the Company relies principally on inferences drawn from artificially inflated switching statistics.  IIEC argues that alternative power supply is not an equivalent substitute service to Rate 6L because of the many differences between RES power supply arrangements and Rate 6L service.  Also, IIEC avers, the availability of alternative supply service varies widely among customers.  The process of acquiring such a service from a RES, according to IIEC, is generally much more complex and time-consuming than obtaining service under Rate 6L, and therefore, alternative services are less available than Rate 6L service and come with significant transaction costs. 

IIEC analyzed the components of Rate 6L and observed the following: Rate 6L is a bundled utility service rate available to customers with demands of 1 MW or greater as a large general service rate; Rate 6L customers must sign a 24-month contract with an automatic 12-month renewal, and the contract can be terminated on 30 days written notice; the three basic charges in Rate 6L are the monthly customer charge, demand charge and energy charge, and such charges are fixed.  Moreover, there is no minimum or maximum level of energy that must be purchased or consumed under Rate 6L and no minimum or maximum level of demand that must be purchased or consumed under the Rate; it does not require customers to notify ComEd of material variations and usage patterns.  There is a ceiling on the average price per kWh to be paid in any given month; it allows for proration of demand charges in cases where customers have an abrupt decrease in load; Rate 6L can be taken in conjunction with other services such as interruptible service; and, finally, under Rate 6L, the customer takes title to the electric power and energy at its premises. 

IIEC states that, unlike Rate 6L, RES offerings usually include provisions for maximum and/or minimum usage levels which can apply on a monthly or annual basis.   According to IIEC, unlike Rate 6L, RES contracts often require the customer to give notice of material variations in expected usage over time,  or assess energy and balance charges to the customer.  In IIEC’s opinion, RES contracts differ from Rate 6L in the following ways: the delivery point for RES contracts is often at some point on the transmission delivery system, as opposed to the customer’s premises; RES contracts generally contain provisions for force majeure and for events of default; concerns about counter-party risks differentiate RES service from Rate 6L service and make RES contracts riskier than Rate 6L service; and finally, RES contracts reviewed by IIEC did not contain discounts for interruptibility of load similar to the traditional utility interruptible rates.  IIEC maintains that in the single instance in which ComEd was able to identify a RES “interruptible” offering, it was a curtailment program that was different from the traditional type of interruptible rate.  IIEC contends that in determining whether a reasonably equivalent substitute service is reasonably available, it is relevant to consider the terms of RESs' offerings.

IIEC points to its analysis of the procedure for obtaining Rate 6L service, comparing the procedures and steps a customer must take to obtain service from a RES, and noting the lack of standardization in rate products offered by suppliers and the procedures and steps customers must take in order to obtain supply.  RES supply offers are relatively short-lived -- contracts must be negotiated, unlike Rate 6L service.  Therefore, IIEC concludes, based on the differences between Rate 6L service and RES service and the differences in acquiring such services, that a reasonably equivalent substitute service is not reasonably available to Rate 6L customers over 3 MW at this time.  IIEC also notes that its conclusion is supported by the testimony of ComEd’s own expert, Dr. Landon, who testified in cross-examination that the RES services identified in his testimony are not comparable to Rate 6L. Tr. 1120-1121.

IIEC clarifies what it believes was a mischaracterization by ComEd of testimony presented by intervenors in this proceeding.  Though ComEd witnesses Crumrine and Kelter claim that other parties “say” that service from RES must be “identical” to Rate 6L (ComEd Ex. 8 at 5), IIEC contends that its review of its witnesses’ testimony on the equivalency of Rate 6L and RES service demonstrates that Mr. Stephens does not aver that the service “must be identical” in order for the service to be “reasonably equivalent.”  IIEC clarifies that the only time he uses the word “identical” in the context of his testimony is in reference to his position that even if a service identical to Rate 6L existed, if it was not reasonably available to customers, it could not meet the statutory standard.  IIEC Ex. 4.0 at 10.  IIEC asserts that, other than ComEd’s attempt to mischaracterize Mr. Stephens’ testimony and that of other intervenor witnesses, ComEd makes no attempt to explain how available RES services are reasonably equivalent to Rate 6L service and reasonably available.

IIEC stresses that a reasonably equivalent service, reasonably available at a comparable price cannot exist in the absence of a competitive market, and that such a market does not currently exist in the ComEd service territory.  According to IIEC, ComEd relies upon the testimony of one witness, who purports to describe service offerings by RESs.  This information, IIEC observes, was acquired from websites by the witness’s research staff, but does not represent any effort to make an independent investigation or inquiry regarding any of the specifics of these service offerings.  It notes that ComEd’s sponsoring witness did not know whether these services are currently being offered, but supposed that they are because they exist on websites.  IIEC concludes that ComEd has failed to meet its burden of proof that there are comparable services in the market when considering Rate 6L and therefore the Petition should be denied.

MidAmerican’s Position

Though MidAmerican filed no briefs in this matter its witness, Sara Schillinger, maintained that ComEd’s evidence relating to competition was flawed because it represented only how the market looked at a specific time and did not address how the market will look in the future.  Further, it is the position of MidAmerican, consistent with that of BOMA and other intervenors, that competition is hampered by the continued presence of CTCs. 

NewEnergy’s Position

It is NewEnergy’s position that absolute precision in a comparison between Rate 6L and alternative services is not necessary for the test of reasonable equivalence to be met.  First and most important, it observed that customers who have taken service from RES or ARES have been able to go off Rate 6L services with no cognizable reduction in service quality or reliability.  Second, it points out that the very nature of the transition to competition is one in which new entrants will offer services that are not precisely the same in every respect as the services offered under tariff by the incumbent utility.  NewEnergy asserts that it is the expectation of change that is the basis of the decision to begin competitive process in the first place.  Nor is it appropriate to confine the consideration of equivalence solely or primarily to a deconstruction of the numerous specific terms and conditions of Rate 6L or of alternative service.  Fourth, NewEnergy alleges, customers at the 3MW level and above have been careful through Requests for Proposals ("RFPs") and other procurement processes to assure themselves that the service offered by a RES or ARES is a reasonably equivalent substitute.  Fifth, while many parties have dismissed features of RES service as somehow inferior to Rate 6L, NewEnergy counters that there are features of RES and ARES service that prove to be better than that provided under Rate 6L because, in part, they have flexibility in terms and conditions not possible under a tariffed offering.  NewEnergy notes that it and perhaps other RESs offer curtailment programs that can achieve the same objectives of traditional utility interruptible rates, but may do so in ways that are more flexible for the customer. 

NewEnergy observed that inherent in some of the arguments with respect to equivalence is the advocacy of a kind of “Catch-22.”  To the extent that a party argues that there is not equivalence to Rate 6L service in the market because there are no providers that offer specific aspects of 6L such as delivery services, NewEnergy responds that it must be understood that alternative providers are not allowed to do so under the terms of the 1997 Restructuring Act.  NewEnergy observes that it would be inappropriate to impose a condition on a competitive declaration that delivery services are offered by an alternative provider.

NewEnergy maintains there is sufficient evidence to conclude that relatively equivalent substitute service is reasonably available.

NEMA’s Position

NEMA urges that the interpretation of “reasonably equivalent substitute service” proposed by some, such that the term would be construed to mean “exact equivalent,” not be adopted.  NEMA avers that the adoption of such a narrow interpretation could effectively preclude competitively provided products, services, information and technology from ever satisfying the "reasonably equivalent substitute service” test. 

NEMA opines that one of the underlying premises behind regulatory restructuring is the promise of competitively provided products, services, information and technology that afford customers a reduction in price and/or an innovative offering different from that offered by the utility.  It posits that competitive offerings should be encouraged to be unique compared to those offered under a utility’s tariffs. Accordingly, NEMA concludes, the Commission should not adopt an unreasonably restrictive interpretation of "reasonably equivalent substitute service" that has the effect of discouraging market entry of better and innovative competitive offerings.
BOMA’s Position
BOMA begins its examination by stating what it believes are the service components of Rate 6L; metering, distribution, transmission, and generation service.  Next it states that, unless a customer can take Rate 6L service, it cannot cap exposure to increases in metering service rates, delivery service rates, transmission costs and market power prices.  Conversely, the Company can offset lower prices for these components by increasing the CTC.  Next, BOMA discusses customers’ inability to mitigate the regulatory uncertainty that exists between today and the end of the transition period.  It contends that ComEd has failed to demonstrate that customers have the ability to realize fixed price services comparable to Rate 6L.  According to BOMA, for a service to be comparable to Rate 6L, suppliers would have to offer a product which would include insurance that “all-in” rates will not exceed the Rate 6L service rate.

Finally, BOMA suggests the Commission employ the use of the “Bodmer Test” in its deliberations.  Under the Bodmer Test, one could determine whether a reasonably equivalent substitute service exists by ascertaining whether the applicable customer group would be better or worse off if the service at issue is declared competitive.  BOMA points out that if there is a reasonably equivalent service available at a comparable price, customers would not be harmed.  In this instance, BOMA concludes that customers would be worse off.

GCP’s Position

GCP argues that the Commission must first decide (a) what services are included in the provision of Rate 6L and (b) what services are covered by ComEd’s Petition.  It submits that the component of Rate 6L identified by ComEd that is most highly valued by customers is the price hedge that protects against uncertainties unrelated to the electricity commodity price.  GCP alleges that Rate 6L customers have not found (and have testified that they are unable to find) alternative providers of protection against the uncertainties of CTC re-calculations, transmission and delivery service price changes, and new transmission requirements.  Furthermore, GCP reports that ComEd admits that a “reasonably equivalent substitute service” for this part of Rate 6L is not reasonably available to the affected customers, and that the presence of Rate 6L prevents the development of such alternatives.  ComEd Ex. 3 at 4, L. 84-85  (the provision of fixed-price tariffed services “make it difficult to provide these services on a competitive basis”); ComEd Ex. 13 at 18, 387-88  (Rate 6L “discourages other suppliers that would otherwise provide or utilize alternative means of hedging”).

GCP contends that the overwhelming weight of the evidence shows that the market on a going-forward basis for Rate 6L customers with demands of at least 3 MW (or for any customer, for that matter) is beset with uncertainties.  It points to the fact that Market Value Energy Charge (“MVEC”) levels and the resulting CTC levels have recently fluctuated widely and unpredictably.  GCP believes that large customers do not choose alternative providers because of the concern that the CTC will be volatile due to the MVI(Market Value Index)/MVEC calculations.  

Moreover, GCP points out that customers have found that even when commodity price hedges are available, hedges against CTC risk are not.  Besides CTC price volatility, other factors also add to market uncertainty: delivery service rate increases; transmission rate increases; and the possibility of ComEd changing its Regional Transmission Organization (“RTO”).  GCP also point to record evidence that some customers, who entered into longer contracts after the June 2001 CTCs were set, saw their savings disappear with the June 2002 CTCs.  GCP concludes that the hedge component of Rate 6L is a valuable tool for customers to use in the current environment to protect themselves in a volatile market, and equivalent tools are not currently available from RESs.

GCP, like Staff and other intervenors, adopts the position that ComEd’s Petition fails even if one accepts the utility’s argument that Rate 6L consists merely of the provision of power and energy.  Likewise, GCP asserts, ComEd’s testimony that reasonably equivalent substitute service is reasonably available for the provision of power and energy to above 3 MW 6L customers rests almost solely on switching statistics.  However, according to GCP, even minimal scrutiny reveals that ComEd’s switching statistics do not support its proposition.  GCP states that 29% of affected customers - a sizable number - remain on Rate 6L, and there is evidence that these customers do not have access to reasonably equivalent substitute service.  Furthermore, GCP asserts, customers taking service from ComEd’s PPO or Rate ISS or other ComEd-affiliated RESs cannot be counted as customers taking competitive supply for purposes of Section 16-113(a).

GCP discusses the fact that when its 2002 MVECs were considerably below those values actually prevailing in the market place, ComEd and its affiliate Exelon Genco offered special arrangements to RESs not affiliated with ComEd so that they would be in a position to compete with the new PPO.  ComEd also obtained Commission permission to modify its PPO so that customers could exit PPO contracts and enter into contracts with RESs.  According to GCP, this combined extra-market support provided to non-affiliated RESs compromises the validity of ComEd’s switching statistics.  Customers representing 40 of the 70 plus percentage points are receiving power service directly from ComEd or a ComEd affiliate and, therefore, are not relevant to the Section 16-113(a) analysis.  Additionally, GCP states that the remaining 31% are receiving power from RESs receiving discounts from an ComEd affiliate and special treatment from ComEd.

GCP maintains that besides customers with varying loads, there is substantial evidence that other customers, despite significant efforts, could not procure competitive power from alternative providers.  GCP cites the City’s request for qualifications (“RFQ”) to meet the power and energy needs of the City, four sister agencies, and approximately 50 suburbs (collectively, RFQ Participants), several of which have demands greater than 3 MW.  GCP points out that, according to ComEd, these characteristics are the hallmark of economically desirable customers for suppliers.  Despite the additional allure of high profile facilities, like O’Hare and Midway Airports, that seemingly would be attractive to entrants looking to establish a presence in Illinois, the City received only three responses to the RFQ, only one of which merited serious consideration.  That bid, according to GCP, required an eight-year contract term that exposed the RFQ Participants to significant price risk in the later years of the contract.  

GCP concludes that whether the Commission views Rate 6L as only the provision of power and energy or views the service at issue as encompassing all of its bundled services, the evidence shows that ComEd has failed to establish that “reasonably equivalent substitute service” is “reasonably available” for the customers that would be affected by the utility’s Petition.
Trizec’s Position

Along with several other intervenors, Trizec believes that Exelon Generation (“ExGen”) “subsidized” suppliers in order to avoid flow back of customers to the PPO.and that without such subsidization, the switching data which the Company relies upon would have changed when the MVECs dropped below market,  Trizec maintains that Exelon’s actions were necessary to prevent the PPO from being “the only game in town.” Trizec Init. Br. at 9, citing to NewEnergy Ex. 1.0 at 13, L. 2.  Trizec believes that there has generally been no reasonably equivalent substitute service reasonably available to over 3MW customers from unaffiliated providers since May 1, 2000.  This, Trizec contends, shows that the retail competitive market in Illinois is still not operating in a manner which ensures that a reasonably equivalent substitute service to Rate 6L from providers unaffiliated with ComEd is available to over 3 MW customers.  In fact, according to Trizec, no offers could be obtained from competitive suppliers which beat the PPO during the vast majority of the months since ComEd’s PPO-MI tariff went into effect on May 1, 2000.  Trizec concludes that there exists no reasonably equivalent substitute service reasonably available to over 3 MW customers from unaffiliated providers.

Trizec avers that ComEd must take action to eliminate the need for subsidies from ExGen prior to its pending Petition going into effect.  It recommends that the Company increase its MVECs (which establish the energy charges in its PPO-MI tariff) by 0.8¢ from the amount calculated by the current formula in its tariffs.  If, and only if, this step is taken would there by any assurance that supply from unaffiliated suppliers would be reasonably available. 

ComEd's Reply

In its Reply Brief, the Company reiterates that over 70% of the customers in the 3 MW or greater group have already chosen to take unbundled services in lieu of Rate 6L.  Further, of those choosing unbundled service, 44% were taking flowed power from a RES not affiliated with ComEd.  

ComEd charges that certain parties have attempted to divert attention from the evidence that customers have found available RES offerings to be reasonably equivalent.  These diversionary arguments include, 1) some customers have not switched from Rate 6L; 2) RES options are not the same as Rate 6L; 3) ComEd has not produced actual RES contracts with customers; and 4) some individual customers have stated that they have not found services they deem “reasonably equivalent” to Rate 6L in the market.

ComEd asserts that the fact that some customers remain on Rate 6L service is not a reason to deny the requested competitive declaration.  According to ComEd, one cannot infer the absence of services reasonably equivalent to Rate 6L from the fact that some customers have not switched.  In contrast, however, the fact that a significant majority of customers have switched does tangibly confirm the availability of such alternatives.

ComEd argues that Section 16-113 requires only that there be reasonably equivalent substitute service and not the same service.  It asserts that many parties have attempted to dissect Rate 6L and impose a standard of equivalence that would require detailed review of specific RES offers in order to ensure that those offers contain all of the elements the intervenors impute to Rate 6L.  ComEd cites to several intervenor briefs and quotes therefrom detailing what the intevenors believe is necessary for equivalence:

CACC Initial Brief at 22 – “an all-in service providing customers with fixed charges from metering, transmission, distribution, demand and energy through the mandatory transition period”; and 

BOMA Initial Brief at 7 – “at guaranteed rates that will not exceed the Rate 6L rate”; and 

IIEC Initial Brief at 11 – “without any standard contract terms and conditions that might vary from those in Rate 6L (e.g., a requirement that customers provide notice of material variations of expected usage, a point of delivery other than the customer’s premises, force majeure or default clauses, etc.)”; and 

IIEC Initial Brief, at 13 – “that is open indefinitely to all customers in a given class”; and 

IIEC Initial Brief, at 13 and IIEC Ex. 4.0 at 10-11 – “that is available without the need to engage in negotiation.”

In ComEd’s view, if the above criteria were taken as a whole, the only service that intervenors would deem “reasonably equivalent” to Rate 6L would be essentially identical to Rate 6L.  ComEd argues that an essentially identical standard should not be imposed.  First, ComEd states that the language does not support such a standard, which would practically nullify Section 16-113 by making it virtually impossible for a utility ever to establish the existence of services reasonably equivalent to that provided under tariff.  The Company states that Rate 6L was not created to reflect current market conditions and that its price levels have been frozen based upon cost of service that existed in 1995. ComEd witness Juracek responded to the contention of some of the parties that Rate 6L is a hedge against change that is not otherwise available in the marketplace, by stating that Rate 6L “was not offered nor was it priced as a ‘hedge’ or ‘free option’ and ComEd should not be required to offer it as such when customers have access to alternative means of obtaining the power they need from alternative suppliers.” ComEd Ex. 11 at 5.  Further, the 1995 price levels also contained intra and interclass subsidies for all customers with demand above 1 MW.  Therefore, ComEd concedes that RES offerings would have to differ from Rate 6L and cites to Dr. McDermott’s testimony in support thereof:

If by comparable we mean a fixed price contract that allows the customer to consume any amount of energy and requires the supplier to provide that energy at a rate fixed by the government, that included socialized insurance services, there is not such a service in the market place and there never will be such a service.  ComEd Ex. 4 at 5.

However, ComEd maintains that acknowledging or conceding that new offerings will not be identical to Rate 6L service does not mean that competitive offerings cannot be reasonably equivalent substitutes.  

Further, in response to those parties who suggest that Dr. Landon’s testimony supports the proposition that reasonably equivalent service does not exist, the Company charges that they have taken his comments out of context.  By looking at the complete passage, the Company maintains, Dr. Landon did not say there were no reasonably equivalent substitute services.  The Company points out his testimony states quite the contrary, in that he concluded that RES service is mechanically comparable to Rate 6L service:

My conclusion with respect to comparability of rates in this docket relates to whether or not customers can choose from offerings like these [RES] offering in this exhibit [Attachment JHL-2] and end up with service that will be mechanically comparable to them to the service that Edison offers.  I wasn’t suggesting in [the testimony quoted by CACC] that there wasn’t that kind of comparability, I was just suggesting that this regulated rate is very different rate than any of the individual rates being offered by these RESs. Tr. 1121-22.

Further, from the evidence of actual customer acceptance of existing RES offerings, Dr. Landon concludes – and ComEd argues the Commission should as well – that, notwithstanding the alleged deficiencies in those offers proffered by other parties, customers have found those RES alternatives superior to staying on Rate 6L.

Third, the Company states that the Commission should not adopt a standard that would require the submission and review of competitive contracts, given what it views as the simple and irrefutable fact that a large number of customers have chosen to take RES service.  ComEd views such a proposal as unnecessary.  It suggests that actual switching is the most tangible and reliable way to determine whether customers view available RES offerings as reasonably equivalent substitutes.

Fourth, ComEd contends that limited anecdotal evidence is not determinative.  It dissects those situations where specific customers state they could not find reasonably equivalent substitute service.  Generally, ComEd notes, with government contracting there is inherent complexity, including in some instances a requirement for “green power.”  With respect to DOE’s claim that it could not find reasonably equivalent substitute service, ComEd states that in the Defense Energy Supply Center  RFP there was a preference for “green power” and a requirement that the supplier grant the government a unilateral right to extend the contract for up to six months beyond its term at the same price and to terminate the contract at will.  Given such requirements, ComEd is not surprised that suppliers were reluctant to respond.  With respect to the City’s claim, ComEd notes that many City accounts take service under Rider GCB, Government Consolidated Billing, which according to ComEd would make it more difficult for a supplier to guarantee savings.  The Company concludes that a potential switcher could be so demanding in its list of required features that no supplier would be interested.

Commission Conclusion

Pursuant to Section 16-113, the Commission shall declare the service to be a competitive service, if among other criteria, “the service or a reasonably equivalent substitute service is reasonably available…”  

Many parties have attempted to rehash arguments that were made in the “Joint Motion to Dismiss or, in the Alternative, for Summary Judgment” made by City, County, CUB, BOMA, CACC, People, and IIEC.  In the Joint Motion, the parties argued that the Company’s Petition was defective because it did not articulate clearly whether it intended to declare all of the component services of Rate 6L competitive or it intended to declare only the provision of electric power and energy as competitive.  As stated in the prefatory portion of this Order, the Joint Motion was denied, yet some parties continue to profess they are unclear as to what the Company seeks.

As required under Section 16-113(a), the Company properly identified by Petition, its request to declare a tariffed service competitive.  The Act clearly contemplates that the provision of electric power and energy in a bundled tariff can be declared a “competitive service.”  Pursuant to Section 16-113(a), the utility is relieved of the obligation to offer that bundled tariffed service if the service is deemed to be competitive.  In this case, the Company, in the first sentence of its Petition, states that it requests entry of a final order “declaring that the provision of electric power and energy through Rate 6L – Large General Service … to customers 3 megawatts … or greater is a competitive service.”  To express confusion as to what the Company seeks, is to ignore what is expressly stated in the Petition and what is clearly contemplated by Section 16-113.  

As with other required criteria found in Section 16-113(a), the Company relied upon its switching data in support of its claim that there exists reasonably available service or reasonably equivalent substitute service.  While noting that nearly 70% of those customers within the identified segment have opted not to take tariffed service, our examination must focus on those who have taken service from other providers, i.e. flowed power.  The record is clear that nearly one-third of all members of the identified group are taking service from RES-flowed power.  Further, the assertion that RES service has no cognizable reduction in service quality or reliability was unrefuted.  RES flowed power and energy in this instance is a reasonable equivalent substitute service.

Given the explanation relative to the Joint Motion, it is not necessary for the Company to prove the existence of alternative “all-in” service, as defined by intervenors, to prove the existence of a service or reasonable equivalent substitute service.  Section 16-113 requires only that there be reasonably equivalent substitute service, not the same service.    Basically, the Intervenors espouse an “essentially identical” service standard.  The language contained within Section 16-113 does not support such a standard.  Further, such a standard would practically nullify Section 16-113 by making it virtually impossible for a utility ever to establish the existence of services reasonably equivalent to that provided under tariff.  To paraphrase Dr. McDermott, an essentially identical service to Rate 6L would require a fixed price contract that would allow a customer to consume any amount of energy, and require the supplier to provide that energy at a fixed rate that would include socialized insurance services.  We reject the notion that a utility must provide proof of reasonable equivalent substitute service by showing the existence of an essentially identical service.  The fact that RES offerings may not be identical to Rate 6L service does not mean they are not reasonably equivalent substitutes.  

The Company has elected to meet the reasonable availability of the service or its reasonably equivalent substitute criteria, by producing switching data as opposed to the production and review of actual competitive contracts.  It suggests that actual switching is the most tangible and reliable way to determine whether customers view available RES offerings as reasonably equivalent substitutes.  Requiring RESs to supply the confidential contracts of their customers or market share information for review by the Commission could be required as it was in Docket 98-0860.  However, our experience with Docket 98-0860 indicates that, while such a process is possible, it does take a considerable amount of time, including the subpoenaing of records, redaction by Staff, and the compilation and production of results.  Such a process may not lend itself to the instant situation in which the Commission must render its determination and issue its final order within 120 days of the filing of a petition.  In light of the above, we will not adopt a standard that would require the submission and review of competitive contracts.  We will not limit the type of evidence that a utility chooses to use in support of its position.  We agree with the Company that, given the substantial number of customers who have left bundled service in order to take RES service, the Company’s switching data is sufficient to show reasonable availability of the service or it reasonable equivalent substitute.  

The anecdotal evidence sponsored by Intervenors is not persuasive.  Where specific customers stated they were unable to find reasonably equivalent substitute service the Company countered with persuasive responses.  A list of features demanded by a potential customer/switcher could be so great that no supplier would be interested in responding to the RFP, let alone actually providing the service.  A unilateral option to extend a contract for an extended period, at a frozen price, may be such a demand.  Issuing only one RFP, and rejecting it, may also be considered unreasonable in a competitive market.   The Commission recognizes that, at present, there may be some customers who are unable to achieve savings from alternative suppliers.  Moreover, the Commission recognizes that current competitive conditions may be tenuous.  Section 16-113 provides that the Company must show the reasonable availability of the service or it reasonable equivalent substitute, not universal availability.  To some degree, the Company has done so.  The Commission is encouraged that, since October of 1999, a large portion of the customers and load previously served under 6L have moved to alternative service.  We are hopeful that the implementation, by operation of law, of a competitive declaration with respect to 6L customers 3MW and greater will contribute to ongoing improvements in competitive conditions.

C. Comparable price

ComEd’s Position

The Company takes the position that the willingness of customers to prefer RES offerings over Rate 6L conclusively demonstrates that those offerings are priced comparably to – or more favorably than – Rate 6L.  According to ComEd, any other conclusion would imply that large numbers of customers in the 3 MW and greater group systematically have made flawed economic choices, which runs counter to everyday experience and economic theory.  

ComEd replied to concerns raised by other parties stating that:  (1) the fact that generation capacity will exceed expected demand for at least the next decade, along with the fact that baseload generators (who some other parties suggest may possess market power) cannot profitably withhold baseload capacity from the market, ensures that alternatives to Rate 6L will be competitively priced for the foreseeable future and (2) the CTC and the MVI methodology used to set the MVECs used in calculating CTCs and Rider PPO rates do not prevent RESs from offering comparably priced alternatives to Rate 6L, as witnessed by the fact that customers have chosen, and continue to choose, RES alternatives over Rate 6L, notwithstanding the imposition of CTCs.  Moreover, the evidence concerning the anecdotal experiences of governmental entities such as the City and DOE should not be taken to indicate a general lack of comparably priced competitive alternatives to Rate 6L since those customers impose unique, and in some cases unrealistic, requirements on potential suppliers that make their experiences atypical, and the evidence concerning the anecdotal experiences of industrial customers such as Ford Motor Company and Caterpillar, both of whom have entered into RES supply contracts, demonstrate the availability of comparably priced alternatives to Rate 6L, notwithstanding their stated concerns regarding the absence of such alternatives.

Section 16-113, ComEd argues, does not require that RES offerings be priced at or below Rate 6L; merely that the prices are comparable.  Further, ComEd opines whether any individual customer may or may not be financially better off as a result of a competitive declaration is irrelevant.

IIEC’s Position

In determining whether a service is available at a comparable price, IIEC asserts that one should determine that the service or a reasonably equivalent substitute service can be purchased in a competitive market reasonably free of market power. IIEC Ex. 2.0 at 8.  According to IIEC, markets provide price protection to customers similar to that provided by the Commission under regulated rates in the absence of market power.  It argues that, absent a competitive market that provides reasonably equivalent substitute services at comparable prices, there cannot be services and products available to consumers to meet energy requirements, as are provided under Rate 6L, at a comparable price.  According to IIEC, for competitive retail markets to exist, retailers should be able to procure wholesale supplies to resell to customers in markets which are characterized by an absence of market power (e.g., not dominated by a few large suppliers).  

IIEC asserts that ComEd has not demonstrated that the market is competitive for the service it provides Rate 6L customers with demands of 3 MW or more.  According to IIEC, the Company merely identifies the existence of a few competitors but provides no  further evidence concerning the existence of competition.  Furthermore, it contends, the fact there may be many resellers of a monopoly product does not provide protection to buyers.  

The potential for market power is most often demonstrated by the estimation of Herfindahl-Hirshmann Indexes (“HHI”), which quantify the extent to which the market is concentrated among a few sellers.  IIEC asserts that HHI estimates performed by associates of Dr. Landon in another proceeding suggest that there are serious potential market power problems in the ComEd market.  IIEC Ex. 2.0 at 11. IIEC’s own analysis shows relatively high HHIs: markets with HHIs between 1,000 and 1,800 are considered “moderately concentrated” and markets with HHIs greater than 1,800 are “highly concentrated.”  IIEC Exs. 2.0 at 12 and 2.2. This analysis demonstrates that, based on total economic capacity, the market in which Rate 6L customers 3 MW and over would be buying is characterized as highly concentrated during 88% of the summer and winter hours and 68% of the spring and fall hours.  The available economic capacity indicates high concentration during 35% of the summer hours and moderate concentration during 67% of the summer hours and 32% of the hours in the remainder of the year.  IIEC maintains that the HHIs for available economic capacity were close to the 1,800 cutoff during many other hours of the year and at least well into the moderately concentrated category during every hour of the year.  Thus, it concludes, market power could adversely impact the ability of the market to protect customers in the ComEd service territory.

IIEC’s examination of the evidence further revealed that the ownership of approximately two-thirds of the generating capacity in the ComEd service territory is concentrated in only two producers.  The corresponding HHI would be 2,443, which indicates a highly concentrated market.  IIEC Ex. 2.0 at 13.  Even considering the ability of customers to purchase power outside the ComEd service territory, the HHI would still be 1,809, again demonstrating a highly concentrated market.  IIEC Ex. 2.0 at 13.  Finally, 78% of the base load capacity in the ComEd service territory is owned by three entities, resulting in an HHI in excess of 2,700 for base load capacity.  IIEC suggests that this evidence indicates a highly concentrated market in base load capacity.  It also argues that the release of capacity by ComEd’s affiliate ExGen does not change the circumstances, because the ownership of generation within the ComEd service territory is not altered or modified by the release of that capacity.  IIEC Ex. 2.0 at 14.  

IIEC identified some problems with the high concentration of generation resource ownership in the ComEd service territory, explaining that highly concentrated unregulated markets tend to lead to higher prices and greater inefficiencies than markets where there is less concentration among the participating suppliers.  The more concentrated the market, the easier it is for the participants to collude, or to act independently, to manipulate prices.  Staff Ex. 3.00 at 25.  IIEC cited to Staff witness  Haas, who noted that even with the release of 2,600 MW of Midwest Generation’s capacity to the market, ExGen and Midwest Generation still dominated the base and intermediate load generation in the ComEd service territory.  

IIEC argues that the existence and volatility of the CTC bears upon the issue of price comparability.  Pricing under many alternative service contracts is significantly more volatile due to CTC exposure inherent within the current delivery service tariffs.  IIEC Ex. 1.0 at 10-11.  The CTC has the effect of creating uncertainty for customers electing to purchase supplies from RESs, because the CTC can affect the operation of the market, as demonstrated by experience over the last two years.  IIEC Ex. 1.0 at 10.  IIEC cites the year 2001 MVI values calculated under the ComEd-approved mechanism, which produced results that were much higher than had been the case historically.  Therefore, CTCs diminished significantly, and were eliminated for many customers, and valuation of supply options at that time would have been based on low or zero CTCs.  In 2002, new market values were established and CTCs increased dramatically, in some cases by over two cents per kilowatt hour. IIEC Ex. 1.0 at 10-11.  As a result, customers that previously entered into long term contracts are now faced with a combination of alternative power supply costs and CTCs that are higher than perhaps would have been the case under Rate 6L.  IIEC Ex. 1.0 at 11.   

Therefore, in the absence of any ComEd study or evidence to demonstrate that the RESs are able to procure wholesale supplies needed to resell to customers in its service territory in a market that is characterized by the absence of market power, and given information demonstrating that market power is likely to be a real problem, IIEC argues that one cannot conclude that the market in the ComEd service territory will provide customers with protection.  Further, it believes that one cannot assume that a reasonably equivalent service is reasonably available at a comparable price.  No customer in this proceeding has testified that there are comparably priced offerings available, indeed, IIEC notes that customer testimony has been to the contrary.  Thus, IIEC concludes, ComEd has not demonstrated compliance with the requirements of Section 16-113 concerning the existence of such services at comparable prices to Rate 6L and its Petition should be denied.

NewEnergy’s Position

NewEnergy maintains that many customers over 3 MW of demand previously served under Rate 6L have chosen service under Rate RCDS from alternate providers in the expectation of lower prices.  Further, it points to ComEd’s Rider PPO/MVI methodology as the reason that customers who have left Rate 6L have experienced higher costs than if they had stayed on the tariffed rate.  NewEnergy concludes that comparable service to Rate 6L is available to customers in the above 3 MW class, assuming the MVI does not distort competitive conditions.

GCP’s Position

Assuming arguendo that there are “reasonably equivalent substitute services”  which are “reasonably available” to affected customers, GCP asserts that ComEd utterly failed to demonstrate that such services are available at a “comparable price.”  According to GCP, contracts with alternative providers are more risky than Rate 6L because of annual MVEC and CTC calculations.  It states that incorporating a hedge in the price of power and energy would necessarily increase the price of that product.  BOMA/CACC Ex. 1.0 at 24, see also, IIEC Ex. 4.0 at 12.  GCP distinguishes Rate 6L and PPO rates, which are not affected by MVEC and CTC fluctuations.

Joining other intervenors, GCP argues that ComEd offered little in the way of evidence that a bundled Rate 6L service or the hedging component of Rate 6L alone is available at a comparable price.  Dr. McDermott provided only vague testimony about a hedging product he found on the Internet.  Tr. 214-15.  When pressed, he admitted that: (1) the company offering the product was a broker, not a RES (Tr. 215); (2) he did not know if the company was offering the product in the ComEd service territory (id.); and, most importantly (3) he did not know the price at which the company was offering its hedging product (Tr. 216).  In short, GCP’s position is that there is no evidence that the product is reasonably available in ComEd’s service territory or, if it is, whether it is available at a comparable price.  GCP concludes that the Company completely failed to establish that any “reasonably equivalent substitute service” for Rate 6L is “reasonably available” at a “comparable price.”

Trizec’s Position

Trizec asserts that ComEd has not provided any specific evidence regarding the pricing of substitute service for Rate 6L.  The Company offered the number of customers that have switched as support for the premise that reasonably equivalent service is reasonably available at comparable prices.  Trizec further states that ComEd attempted to cover its failure to prove that it met the “comparable price” criteria by presenting rebuttal panel testimony of witnesses Crumrine and Kelter, which attempted to compare the cost of service under rate 6L with competitive alternatives.  ComEd Ex. 8 at 12-13.  This testimony is fraught with too many assumptions to be reliable.  Specifically, Trizec identifies ComEd’s analysis of charges under Rate 6L versus competitive supply for the June 2003-May 2005 as based on assumed MVECs and CTCs for this period.  Id.

Trizec maintains that ComEd’s MVECs and CTCs are extremely volatile.  It asserts that if ComEd would give customers buying from RESs an option to fix their CTCs through the transition period, they could purchase electricity from RESs at the low prices currently available in the market and ensure that they had superior prices to Rate 6L through the end of the transition period.  Therefore, Trizec concludes, the best way to ensure that substitute service is available at comparable prices is for ComEd to commit to providing an option for its over 3 MW customers to fix their CTCs through the end of the transition period.

DOE’s Position

DOE suggests that the requirement under Section 16-113 that the service be available at a comparable price has received inadequate attention from the Company’s witnesses.  It contends that it is not sufficient simply to address whether alternate suppliers are offering comparable prices for power and energy, although DOE believes there is serious doubt whether there is price comparability even for those limited components of the Rate 6L service.  Rather, price comparability must be demonstrated for the entire package of services that is provided by Rate 6L.  Most important, DOE asserts, the Company must demonstrate that there is currently offered by an alternate supplier a “comparable price” for Rate 6L's hedging service.  

DOE observes that ComEd has essentially argued that the fact that some large Rate 6L customers have switched to taking power and energy from alternative suppliers is prima facie evidence of price comparability.  DOE rejoins that there are too many customers that have been unable to obtain bids from unaffiliated alternate suppliers at or below the price of either Rate 6L service or PPO service.  Dr. Swan testified that the General Services Administration (“GSA”) obtained no bids at all from alternate suppliers in two attempts since 1999, and that the Defense Energy Supply Center (“DESC”) received only one bid in four competitive solicitation efforts since 1999 that was able to beat Rate 6L, and no bids that were priced lower than ComEd’s PPO service.  

DOE admits that the Federal Government includes requirements in its RFPs that make it a somewhat more difficult customer.  However, DESC has been successful in a number of other states in awarding bids to alternate suppliers that are not affiliated with the local utility.  Moreover, the loads of the two DOE laboratories should be extremely attractive to alternative suppliers, they are relatively stable loads with very high load factors.  DOE concluded from its experience that there are few competitors offering service and that none is able to offer prices at or less than Rate 6L, to say nothing of the prices contained in the PPO.  DOE argues that its experience is inconsistent with the Company’s argument that power and energy are regularly being offered at comparable prices.

DOE maintains that elimination of Rate 6L as an option for large customers will mean that suppliers will no longer be required to offer prices that are comparable with Rate 6L.  Thereafter, the only discipline on their pricing actions would be the extent of competition among the suppliers that are certified to do business by the Commission. To the extent that the number of such certified sellers is small enough to facilitate monopolistic control of pricing, DOE believes there is no guarantee that prices will continue to be comparable to the prices alternate suppliers are currently offering once Rate 6L is declared “competitive” for large 6L customers.  Most important, price comparability must be demonstrated to exist for the full component of services provided by Rate 6L, including hedging service.  DOE asserts that there are no “reasonably equivalent” hedging services offered by alternate suppliers because they are unable to hedge against the variability of the CTC.  

CACC’s Position

CACC maintains that ComEd does not even attempt to satisfy the requirement in Section 16-113 that it demonstrate that comparable services are available in the competitive market at a “comparable price.”  According to ComEd’s assertion, any customer switching – regardless of the price in the competitive market – demonstrates that the service is available at a comparable price.  See ComEd Ex. 8 at 9.  This assertion, CACC argues, improperly would read out of the Act the requirement that the services be provided at “a comparable price”.  See 220 ILCS 5/16-113(a).  See also People v. Parvin, 125 Ill. 2d 519; 533 N.E.2d 813 (1988); Harris v. Manor Healthcare Corp., 111 Ill. 2d 350; 489 N.E.2d 1374, 1379 (1986).

CACC asserts that Staff and intervenors provided ample expert testimony explaining that, assuming arguendo that all of the Rate 6L services were provided in the competitive market (which they are not), the price would not be comparable to the price at which ComEd offers those services under Rate 6L.  For example, CACC witness Fults explained “even if individual customers were able to go out in the competitive market and cobble together the pieces to reconstruct something that might appear remotely similar to Rate 6L, the price associated with that product would not be comparable to the price currently contained in Rate 6L.  The primary reason for this cost differential is the CTC that Edison imposes upon its customers who enter the competitive market.”  CACC Ex. 1.0 at 4.

CACC complains that, despite the CTC's derivation from a lost revenue formula, customers can experience higher prices taking delivery service than from taking bundled service under Rate 6L.  If the market price is high and the CTC is zero, the total customer bill from taking delivery service can be higher than the Rate 6L electric bill.  Many of the customers that have switched did so prior to the current transition charges being set.  See CACC Ex. 1.0 at 9.  As a result, many of the customers that have switched are not paying prices comparable to Rate 6L; their prices, which include substantial CTCs, are significantly higher than the prices they would have been charged had they remained on Rate 6L.  See CACC Ex. 1.0 at 18.  According to CACC, neither customers nor suppliers are likely to accept this risk in the future.  See id.

Furthermore, CACC maintains, setting aside the impact of the CTC, even if customers could procure electric power and energy in the competitive market at a price “comparable” to the price at which ComEd provides the commodity under Rate 6L, the Company presented no evidence regarding the other components of Rate 6L.  CACC states that there is no evidence that customers could obtain, for example,  distribution, transmission, or metering services in the competitive market at prices that are comparable to the prices under Rate 6L.  

BOMA’s Position

BOMA contends that, contrary to ComEd’s assertions, the services provided under Rate 6L are not available in the competitive market at comparable prices.  BOMA stated that because customers incur positive CTCs, and bear greater risks in the competitive market, the services that are available in the competitive market are available only at a significantly higher effective price to customers than the services provided under Rate 6L.   To determine the “effective” price faced by a customer, the risks must be accounted for in addition to the “expected” price.  If the expected price is the same for two alternatives, but the risk associated with one alternative is higher than the risk associated with other alternative,   the effective prices of the two alternatives are not the same.  Where the risk is greater, the effective price is higher.  BOMA argues that by burdening customers with greater risk without any reduction in the CTC, the ComEd proposal amounts to an effective price increase, and that because the CTC has an option payoff structure due to its zero floor, there cannot be a comparable price available to customers in the market.  
Staff’s Position

Staff avers that Exelon/ComEd’s current subsidization of RESs in the form of either the direct supply of energy or direct cash support per kWh is strong evidence that reasonably comparable RES-supplied alternative services are not available at comparable prices for bundled or other service in ComEd's market.  Staff points to the testimony of Mr. Dauphinais, which states that “[t]he existence of the MDA (and the name “Market Development Agreement”) suggests there are not competitive wholesale electric supplies available to providers unaffiliated with ComEd such that those providers can provide pricing comparable to that under rate 6L for 3 MW or larger customers.”

Commission Analysis and Conclusion

The Commission must determine if a substitute service for 6L customers 3MW and greater is available at a price that is reasonably comparable to the tariffed price of 6L service.  Here the Commission must consider the price of the total service, not just the price of the power and energy components of 6L service.  Among the components of this total service price, the Commission must consider CTCs, for CTCs represent the lost revenue associated with a customer leaving 6L for alternative service.  Pursuant to Section 16-108, ComEd is entitled to collect CTCs, which are designed to allow utilities to collect their stranded costs during the mandatory transition period.  If a customer selects an alternative provider, that customer must pay CTCs to ComEd.  If CTCs are the measure of lost revenue to ComEd, then the cost of the CTC must be taken into account when assessing whether the cost of alternative service is comparable to 6L service prices.   

The customers in the 3MW or larger category are large, economically sophisticated corporations, such as Ford and Caterpillar.  Although prices were not disclosed, the fact that these two corporations have chosen to buy their power and energy from RESs is very compelling.  Additionally, IIEC states that an analysis conducted by Caterpillar demonstrated that RFP responses offered 6% decreases in the cost of energy supplied, but that such a decrease would be offset by recent CTC increases.  IIEC Ex. 5.0 at 4-5.  We find it difficult to believe, therefore, that they would have chosen different providers if they were not receiving a reasonably equivalent service at a comparable price.  

Moreover, Trizec admits that low prices are currently available in the market.  Trizec Init. Br. at 11, See also Trizec Ex. 1 at 7-8.  Trizec’s complaint is that ComEd’s MVECs and CTCs are extremely volatile, not that power and energy are not available at comparable prices in the market.  NewEnergy also responds by pointing out that that, to the extent that prices have turned out to be higher than Rate 6L, the primary cause has been the dramatic increase in CTCs due to ComEd’s Rider PPO-MVI methodology.  NewEnergy Init. Br. at 6.

DOE argues that after the elimination of Rate 6L there is no guarantee that prices offered by unaffiliated suppliers will be comparable to Rate 6L.  We note, however, that the statutory requirement is that comparable prices be available at the time the Petition is under consideration, not three years from now.  

The record is clear that since October of 1999, large numbers of 6L customers 3MW and greater have elected to leave 6L service for alternative service.  These customers have done so with both the prospect and reality of savings relative to 6L.  While conditions may at times not permit some customers to take alternative service at comparable prices, the Commission is satisfied that, overall, alternative service providers have been able to provide such options to customers.  

D. Other providers
ComEd’s Position

Given that five RESs unaffiliated with ComEd are presently serving customers in the 3MW and above group, ComEd states that the requirements of Section 16-113(a) are plainly satisfied.  Further the Company notes that eleven RESs have been certified by the Commission and have passed the certification and testing process required by ComEd to provide power and energy to customers within its service territory.  

ComEd states that the number of RESs that have passed its certification and testing requirements has increased with time, a trend expected to continue.  Two of the eleven RESs completed the testing and certification process earlier this year, and there is one additional RES application pending approval.  Therefore, ComEd contends, it has satisfied the statutory requirement that reasonably equivalent substitutes for Rate 6L be available from one or more providers other than the electric utility or an affiliate of the electric utility. 

ComEd notes that elsewhere in their arguments intervenors state that the Commission should focus its attention on whether the requirements of Section 16-113 are met now, and not whether those requirements will be satisfied at some future date.  Here, ComEd points out,  intervenors ignore what is happening now and instead suggest that the Commission should focus on the uncertainties surrounding the future prospects for RESs.  In particular, most  intervenors point to Local Union Nos. 15, 51 and 702 International Brotherhood of Electrical Workers v. Illinois Commerce Commission, wherein the Fifth District Appellate Court of Illinois rejected the Commission’s interpretation of Section 16-115(d)(5), dealing with reciprocity. 331 Ill. App. 3d 607, 772 N.E.2d 340 (2002) (hereinafter referred to as “IBEW”).  If the Appellate Court’s decision is not overturned, intervenors suggest many RESs may be unable to remain certified.  ComEd's response is twofold:  this issue is far from being decided, as multiple petitions for leave to appear are pending before the Illinois Supreme Court and even if the Appellate Court’s decision were upheld there will remain a number of active providers able to serve customers.  Lastly, even if the unfortunate consequences predicted by intervenors ensue, and the Commission allows its Petition to go into effect by operation of law, the Commission can address that issue in a subsequent proceeding.

IIEC’s Position

IIEC criticizes ComEd for claiming to meet the requirements of Section 16-113 in a world of significant uncertainty and, therefore, voices serious doubts regarding the ability of RESs currently serving the market to continue to serve these customers.  It expresses concern that if the Commission were to enter an order granting the Petition (as opposed to allowing this declaration to go into effect as a matter of law), under such circumstances, it then could be barred from reconsidering its order, even if there were eventually no other providers of the service than ComEd or its affiliate.  IIEC reasons that this is because under Section 16-103(e), the Commission is prohibited from requiring the utility to offer a competitive service or any tariff service, as those described in this section.  220 ILCS 5/16-103(e).  

First, IIEC maintains that ComEd has failed to demonstrate the existence of a reasonably equivalent substitute service reasonably available at a comparable price from any provider other than the Company or an affiliate.  

IIEC then identifies at least four uncertainties associated with the ability of these RESs to continue to serve Rate 6L customers 3 MW and over in the ComEd service territory on a going-forward basis.  Supposedly, this uncertainty has been created by the Appellate Court’s IBEW decision, allegedly misinterpreting and misapplying Section 16-115(d) (5) of the Act-- commonly known as the reciprocity clause.  IIEC argues that this decision could be read to impose at least three additional requirements on an applicant for certification as an ARES.  IIEC observes that prior to the decision this Commission had never required an applicant for ARES service to demonstrate that it or its affiliate, or its principal source of electricity, owned transmission and distribution facilities used to serve end use customers within a defined geographic area to which power and energy could be physically and economically delivered by the affected Illinois utility, nor has it previously required that every applicant for ARES service demonstrate that it, its affiliate or its principal source of electricity provided delivery service comparable to that offered by the affected Illinois utility.  See Peoples Energy Service Corp., Docket 99-0432, 1999 Ill.PUC Lexis 682 (Sept. 14, 1999); Nicor LLC, Docket 99-0425, 1999 Ill.PUC Lexis 684 (Sept. 17, 1999).  IIEC further emphasizes that the Commission has not previously interpreted this section of the Act to require that all previously certified ARES certify annually that they provide delivery services comparable to those offered by Illinois utilities.  

The second uncertainty relates to the fact that Illinois utilities have joined different RTOs.  Another uncertainty is the continued financial viability of the RESs and their ability to remain certified under Commission rules.  The fourth uncertainty is associated with the FERC’s Standard Market Design (“SMD”) rulemaking.  According to IIEC, these uncertainties will affect the five RESs serving 3 MW and over customers in the ComEd service territory, as well as other RESs wishing to do so.

IIEC observes, for example, that MidAmerican, NewEnergy, Dynegy Energy Services, Inc. (“DES”), Peoples Energy Services Corporation (“PESC”), and AES/CILCO could each be affected by the uncertainties identified above.  MidAmerican may experience uncertainty associated with retail transactions on the ComEd system, since it likely will be on a different RTO.  NewEnergy’s affiliate, Baltimore Gas & Electric (“BG&E”), which owns or controls transmission or distribution facilities, may make it difficult for ComEd physically and economically to deliver power and energy to the BG&E service territory in compliance with the reciprocity clause.  DES also faces uncertainty as to its financial guarantor’s S&P credit rating, which was recently reduced below investment grade.  PESC also faces uncertainty associated with the Appellate Court’s IBEW decision, because it does not currently meet the reciprocity requirements.  AES/CILCO also faces uncertainty in that CILCO is being acquired by Ameren Corporation and it has been announced that Ameren Energy Marketing Company will absorb the CILCO retail marketing business, which is affiliated with a utility in Missouri that does not offer delivery services equivalent to those offered by ComEd.  

In IIEC’s opinion, the prospects of adding potential new suppliers are not promising.  There is not one application pending for certification. Given the apparent lack of interest, as well as the significant uncertainties, IIEC concludes there is serious question whether there will be a sufficient number of RESs available to serve 3 MW and over customers on a going-forward basis.

Staff’s Position

While recognizing that there are several legally eligible suppliers to the 3MW and above group, Staff predicts that that number may soon diminish based on the outcome of the IBEW decision.  

Further, Staff observes that there is great deal of uncertainty in the marketplace, and wholesale marketers and RESs alike are struggling to stay afloat.  Specifically, Staff identified the difficulties faced by Duke Energy, Reliant, El Paso, Dynergy, CMS, Williams, Excel, Aquila, and IP.  Further, Staff observes that many big name energy companies, like Duke and Dominion, have been moving away from the energy service business.  

Lack of financial stability also may affect RESs’ ability to sell power, even if they can arrange supply.  Staff notes that many customers have minimum financial standing requirements for their contracted suppliers.  The utility may be the only entity with which such customers can sign contracts.  Staff further observes that bad credit also may limit a RES's ability to operate effectively by buying power in the wholesale market to buying fuel in order to run directly-owned power plants.  Staff is concerned that both of these factors, combined with the uncertainties surrounding CTCs, will make long-term fixed-price deals with customers difficult to obtain.

CACC’s Position

According to CACC, ComEd has failed to demonstrate that Rate 6L-type services are “reasonably available” from providers in the competitive market.  For a number of the Rate 6L services contained in Rate 6L, including transmission and distribution service, ComEd remains the monopoly supplier.  CACC and BOMA concur that ComEd has not even attempted to demonstrate that there is a competitive market for these services.  The fact that companies may be reselling ComEd’s services does not demonstrate that there is a competitive market for these services.  Similarly, CACC joins Staff’s argument that Exelon’s subsidization of the market for generation precludes any conclusion that the generation market is competitive. 

CACC postulates that even if one were to accept ComEd’s assertion that reselling the services that it and its affiliates are providing constitutes “competition,”  there are no assurances that the existing resellers are going to continue to resell these services throughout the remainder of the mandatory transition period.  There is a great deal of uncertainty in the marketplace due to recent Illinois Appellate Court decisions and relating to the overall financial viability of many non-affiliated RES.  Further, CACC contends that the fact that Exelon is subsidizing each RES that at present is flowing power is strong evidence that the providers could not function in a competitive market. Therefore, ComEd has failed to demonstrate that there are currently an adequate number of non-affiliated RES in its service territory to ensure the long-term viability of any semblance of competition.  

CACC identifies the five RESs currently serving the 3MW and over group:  MidAmerican, AES, Dynergy, PESC, and AES/CILCO.  It observes that there is an overall financial deterioration among power marketers and brokers generally, including some of the RESs that are currently certified by the Commission.  As a result, it is unclear which of today’s power marketers will continue in the business tomorrow.  A number of firms already have eliminated their marketing activities, and others are contemplating similar actions.  Similarly, Dr. Haas discussed the financial difficulties experienced by Dynegy and IP, as well as other active participants in the competitive marketplace such as Williams, Xcel, El Paso, Aquila, Duke, Dominion and CMS.  

In addition, CACC, along with Staff, IIEC, DOE and GCP, underscores the uncertainty surrounding the ability of some of the certified ARES in Illinois to continue to operate in the retail electric market due to the recent IBEW decision.  This decision will have a frustrating effect on the development of competition in the Illinois market and create a potential barrier to the entry of new suppliers.  CACC points out that the Commission has recognized the cloud of uncertainty that this decision has caused in the marketplace.  CACC believes a majority of the non-affiliated RESs serving customers greater than 3 MW could be adversely affected and potentially “decertified” by the Commission.  The net effect of the uncertainties is that the continued viability of non-affiliated RES in the marketplace is questionable.

DOE’s Position

Although DOE did not specifically address in its Brief the issues of the “other providers”, Dr. Swan identified two impacts that unstable financial conditions of RESs will have upon the number of suppliers in ComEd’s service territory.  First, buyers generally have minimum credit-worthiness requirements in order to enter into contracts with suppliers.  DOE Ex. 1.0 at 22.  DOE speculates that, due to the existing and growing financial problems that plague many power marketers, the number of suppliers with which customers can do business in the future may be reduced significantly.  Second, Dr. Swan states that the shrinking number of power marketers nationwide can only have the effect of limiting the number of available suppliers that can enter the ComEd market over the next few years.  DOE Ex. 1.0 at 22.  DOE concludes the net effect of these and other factors threatens the continued viability of non-affiliated RESs in the marketplace.  
GCP’s Position

GCP’s position regarding the future of other market providers is similar to that of Staff, DOE, CACC and IIEC.  It essentially adopts IIEC's position maintaining that the IBEW decision could have a significant impact on potential ARES. GCP reiterated the IIEC’s list of significant uncertainties facing each of the alternative suppliers currently providing service to greater than 3MW Rate 6L. It points out that these companies may never develop hedging products to replace the hedging component of Rate 6L.

NEMA’s Position

NEMA points to the five non-affiliated RESs currently serving above 3 MW customers, and the six potential RESs, as an indication of the strong interest of competitive providers in serving the customers at issue.  It claims that its conclusion is further supported by Dr. O'Connor who states that “NewEnergy's experience is that competition among ARES for the opportunity to serve customers over 1 MW is intense and that ARES competition for Rate 6L customers 3 MW and greater is especially intense."  New Energy Ex. 1, L. 6-8.  On a going-forward basis, NEMA submits, the declaration of service to customers 3 MW or above on Rate 6L as competitive will send a strong signal to potential market entrants of this Commission's commitment to encouraging competitive markets and could incent further market entry.  

NewEnergy’s Position

NewEnergy claims that the record demonstrates that there are approximately six active alternate providers capable of serving customer over 3 MW of demand operating and in good standing in ComEd’s service territory.  It points to evidence such as back office, credit capacity, power supply acquisition and scheduling capability and other necessary skills required to serve customers.  In addressing the issue of the IBEW decision, NewEnergy responds that one possible result could be serious inhibitions to alternate provider market entry.  However, such a possibility should not compromise the recognition that there are a number of active providers able to serve customers. Further, NewEnergy notes, such an eventuality could be taken into account in a later proceeding addressing the question of rescinding the Rate 6L competitive declaration subsequent to the declaration taking effect by operation of law.

Commission Analysis and Conclusion

Pursuant to Section 16-113, the Commission shall declare the service to be a competitive service if, among other criteria, the service or a reasonably equivalent substitute service is reasonably available to the customer segment or group at comparable price “from one or more providers other than the electric utility or an affiliate of the electric utility.” 220 ILCS 5/16-113(a).  Many parties have emphasized the uncertainties faced by RESs on a going-forward basis and the Commission fully recognizes the uncertainties faced in a competitive market.  The Commission, nevertheless, must make its determination based upon evidence and testimony in support of or opposition to the competitive declaration criteria as set forth in Section 16-113 as of the the Petition is under consideration.  

As of the date of the filing of this Petition, of the 373 customer locations with loads of 3MW or more, over 260 locations are not served under Rate 6L and 117 locations are served by five different RESs unaffiliated with the Company.  The record is clear that the customer group selected by the Company, customers with usage of 3MW and above, is being served by more than one provider, other than the electric utility or an affiliate of the electric utility.  The Company has met its burden.

E. Loss of business

ComEd’s Position

Given the level of actual customer switching, ComEd asserts that it is beyond dispute that it has “lost business” for Rate 6L service to other non-affiliated providers.  It states that, as of the June 2002 billing period, it has lost 117 customer locations out of 373 in the 3 MW or greater group, or approximately 31% of these customers.  Further, the Company notes that the 117 customer locations consume 4,545 GWh annually.  The 117 customers formerly served by ComEd are now being supplied power and energy by RESs not affiliated with ComEd. 

In response to certain intervenors who propose a “lost revenue” evaluation test, ComEd states that there is no textual support for such a requirement in Section 16-113.  The Company suggests that the Commission should not entertain imposing such a test.  However, in the event the Commission did find a lost revenue test helpful in its determination, ComEd's most recent report filed with the Commission pursuant to Section 16-130 indicates that in 2001 it lost almost $200 million in revenue from customers in the 3 MW and greater segment as a result of those customers choosing unbundled service.  
ComEd counters the arguments of intervenors who contend that the CTCs insulate the Company from any revenue loss.  It observes that, because of the inclusion of the mitigation factor, the CTC cannot allow ComEd to recover the full difference between the revenues it would have received if the customer had remained on bundled rates and those it may receive when the customer switches to unbundled services.  

Further, ComEd also argues that the CTC were designed by the General Assembly to help utilities restructure financially as they transition to delivery services companies supporting competitive suppliers and customer choice, and that nothing in the CTCs insulate them from market risk.  Moreover, ComEd points out that CTCs were designed to contribute to historic costs, and that nothing in the CTCs guarantees that the Company will recover its current costs of providing service.  

Staff’s Position

Staff’s argument in response to ComEd’s loss of business argument, is the same as it was regarding the reasonably equivalent substitute service issue.  Staff acknowledges that, while it is true that some customers within ComEd’s proposed class have switched to delivery services and are being served by alternative RESs, ComEd has failed to provide any evidence that this switching activity could be sustained in the absence of Exelon/ComEd’s continued, repeated, and direct assistance and subsidization of the very RESs that ComEd identifies as “directly flowing power” in its service territory.  Accordingly, Staff concludes that ComEd has not provided sufficient or compelling evidence that it has lost, or that there is a reasonably likelihood that it will lose, business.  
BOMA’s Position

BOMA contends that due to the lost revenue formula for computing the CTC, the Company does not suffer financial harm from customers choosing competitive services for power and energy.  First, BOMA asserts, ComEd is not providing a competitive service which needs the flexibility to protect revenue streams from captive customers.  Second, the CTC is designed to protect ComEd from lost revenues and makes it indifferent to generation volume lost to competitors.  BOMA asserts that the CTC protects Rate 6L revenues and eliminates an economic downside.

GCP’s Position

GCP states that the purpose and history of competitive declarations are important as the Commission interprets and applies Section 16-113 to an electric utility for the first time.  GCP avers that the purpose of competitive declarations is to protect a utility against a loss of revenues due to loss of business to alternative providers.  GCP asserts that when a utility is unable to react to market forces and sustains a loss of business, a competitive declaration is warranted as a remedial measure.  

GCP maintains that since ComEd has exercised its option to impose a CTC and has not proposed to eliminate or modify its CTC, there is no real loss of business.  GCP observes that customers may leave ComEd’s bundled Rate 6L service to contract with a RES, and thus, generate switching statistics, but ComEd collects its revenues from those lost customers nonetheless through the CTC.  Therefore, GCP argues that simple mathematics precludes any possibility of ComEd showing that it has lost or is likely (in any meaningful way) to lose business for the service to other providers.  

CACC’s Position

While CACC recognizes that nearly one-third of the customer group at issue in this docket has switched to non-affiliated RES supply, it asserts that  the real determination of whether the Company has lost business is not whether it has lost customers, but whether it has lost revenues or suffered some economic harm.    

CACC contends that there are two independent reasons why ComEd has failed to meet its burden of proof regarding this issue.  First, the Company is not providing a competitive service which needs the flexibility to protect revenue streams from captive customers.  Second, the CTC is designed as a lost revenue formula to make ComEd indifferent to generation volume lost to competitors.  In CACC’s view, the CTC protects ComEd from realizing significant financial losses when customers take service from a RES; and the CTC's basic function is to make ComEd financially indifferent to consumers selecting alternative suppliers.  In CACC’s opinion that there is substantial evidence that the CTC has adequately protected ComEd from exposure due to customers selecting competitive alternatives.  

Moreover, CACC states, through calculation of market values under its Rider PPO-MVI and Rider CTC, if ComEd loses sales to customers, it can make up for financial losses on the re-sold power in the open market. ComEd voluntarily chose to “lock in” its fuel adjustment clause (“FAC”) pursuant to Section 9-220(e) and should not now be allowed to claim that it is not adequately compensated as a result of that choice.  According to CACC, these two factors, the CTC and the locked-in FAC, protect Rate 6L revenues, and eliminate the potential for any economic loss to ComEd.  

CACC asserts that as long as the Company continues to collect CTCs, it is not necessary for the Commission to declare service under Rate 6L competitive in order to prevent it from suffering an economic loss.  

NewEnergy’s Position

In NewEnergy’s view, ComEd clearly has incurred a loss of business from Rate 6L since the commencement of open access in October 1999,  given the number of customers that have left Rate 6L for non-ComEd alternative providers.  On a going-forward basis, NewEnergy states that if what it views as a flaw in the Market Value Index is remedied, then should the Commission permit this declaration to go into effect by operation of law.

IIEC’s Position

IIEC points out that Section 16-113 sets out the “loss of business” criterion separate and apart from the criteria relating to the availability of reasonably equivalent service.  Under its theory of statutory construction,  IIEC asserts,  the General Assembly obviously did not intend that the simple fact that customers “switched” providers would, in itself, mean that the requirements of Section 16-113 have been met.  IIEC opines that had the General Assembly intended that to be the case, the additional criterion regarding the availability of a reasonably equivalent service at a comparable price would not have been necessary.

Commission Analysis and Conclusion

Pursuant to Section 16-113, the Commission shall declare the service to be a competitive service, if among other criteria, the electric utility has lost or there is a reasonable likelihood that the electric utility will lose business for the service to the other provider or providers.  The intervenors' proposed requirement that a utility must show that it has sustained economic harm in that it has lost revenue to prove that it has met its burden here, would render the phrase contained within Section 16-113(a) ”to the other provider or providers” meaningless.  The phrase “and electric utility has lost or there is a reasonable likelihood that the electric utility will lose business for the service to the other provider or providers” must be taken as a whole.  Evidence of the loss of customers, together with evidence of a shifting of flowed power to entities not affiliated with the utility is the type of evidence that is germane to this issue.  Given that ComEd has lost nearly one-third of its customer locations to alternative suppliers and that those customers represent 4,545 GWh of annual consumption is substantial evidence in support of the proposition that the Company has actually sustained a loss of business.

Furthermore, to require proof of actual economic harm as suggested by intervenors also would render the phrase “or there is a reasonable likelihood that the electric utility will lose business” contained with 16-113(a) meaningless.  Our review of the statute leads the Commission to conclude that no burden exists for a utility to show proof of actual economic harm.  Indeed, the statute is specific in that it requires only that the utility show that there would be a reasonable likelihood that it would lose business.  As such, intervenors “economic harm” test is rejected.  On this basis, it is irrefutable that ComEd has undoubtedly lost business to other providers and therefore has met its statutory requirement.

F. Transmission capacity

ComEd’s Position
ComEd asserts that it clearly has shown the existence of ample supply of power and energy and adequate transmission capacity.  It first contends that there is more than enough supply of power and energy accessible within its control area to ensure that RESs and their customers will have ready access to competitively priced power generated locally.  Therefore, ComEd suggests, it is unnecessary to look into the existence of any specific amount of additional transmission capacity in order to satisfy the requirements of Section 16-113.  

Despite its position that there is more than enough locally generated power and energy, ComEd also proved that it there is sufficient transmission capacity to import power and energy generated outside of its control area to serve customers within the control area.  Its control area is interconnected to generating resources throughout a broader region, and sufficient transmission capacity exists to import electric power and energy from those sources into the ComEd control area.  

ComEd is interconnected to nine other utilities that are in turn interconnected to other utilities in the Eastern Interconnect, including other MAIN (Mid-America Interconnected Network) members to the north and south, to MAPP (Mid-Continent Area Power Pool) utilities to the west, and to ECAR (the East Central Area Reliability Council) utilities to the east.  In these combined regions, there is currently 230,000 MW of total generating capacity to service a peak demand of approximately 182,000 MW.  While much of the excess capacity is committed to serving regulated retail load, the Company observes that many generation owners in this broader region are also actively marketing power at wholesale. 

Through its analysis of simultaneous import capability measures, ComEd determined that it is best able to estimate how much load in its territory can be served from sources outside the territory.  Based on such an analysis, the predicted simultaneous import capability for the summer of 2003 is approximately 4,700 MW.  By comparison, the total coincident load of the 3 MW and greater group is only 2,500 MW.  Of that amount, only 900 MW is currently served on Rate 6L.  Thus, ComEd concludes, substantial demand from within its service area – far in excess of the total demand of the 3 MW and greater group – can be served from resources throughout the broader region.

The Company rejects the notion that its system is internally constrained.  ComEd notes that parties have used a Company-generated site map as an indicator of “load pockets.” It maintains that the map in question did not identify areas in which there are transmission constraints, but rather simply identified sites based on where interconnection of new generation would require minimal transmission upgrades in order to permit the generator to serve loads both internal and external to the ComEd control area.  

Staff’s Position

Staff cites what it believes are two critical concerns with respect to ComEd's transmission capacity for purposes of supporting competition.  First, internal constraints in ComEd's system could limit availability of competitive sources of power to some customers or lead to price spikes under a locational marginal pricing (“LMP”) system.  Second, there is a concern regarding the adequacy and availability of transmission capacity into ComEd's service territory to reduce the problems with the heavily concentrated baseload generation market.   

As seen in the PJM, NYISO, and the California ISO markets, Staff notes that when power cannot reach an isolated area due to an internal constraint, prices tend to soar.  Staff characterizes this phenomenon as a “load pocket.'  In effect, internal constraints can create market power for a single generator within a load pocket, in which customers may not have reasonable access to sources of competitive supply.  According to Staff, load pockets may severely limit the kind of services that the competitive marketplace can offer these customers relative to those customers in less constrained areas.   
Staff then discusses the difference between the effects an internal constraint may have under traditional non-market based system with its effect within a PJM-style market. It explains that in the traditional non-market based system, significant internal constraints are a matter of reliability and the costs associated with internal re-dispatch are passed to all customers.  Staff points out that there is no incremental price perceived by consumers behind the constraint. In contrast, however, according to Staff, in a PJM-style market system, a constraint that is insignificant in terms of reliability could still lead to high prices behind the constraint.  GCP maintains that this is what has occurred in California, and in the PJM and NYISO markets. 

Staff takes issue with ComEd’s claim that it has available 4700 MW of simultaneous import capacity.  A significant portion of the claimed capacity is not available on a firm basis to supply those customers 3 MW and larger with power and energy from outside ComEd's service territory.  Staff charges that ComEd has failed to provide evidence that a significant portion of its physical import capability is currently unreserved on a firm, contractual basis by any party trading power in, across, or through its system.

Staff asserts that ComEd recognizes its hold on the system when it argues that, as long as it has to be POLR, ComEd must tie up resources. Staff identifies a substantial flaw in the argument that if it starts to lose this obligation, resources, i.e. generation and transmission capacity, will become available to the marketplace.  Staff asserts that this argument works against ComEd, since it is difficult to see how customers are presently being offered comparable service at comparable prices in a market that does not currently have the Available Transfer Capacity (“ATC”) to allow the provision of this service, on competitive bases, to all Rate 6L customers 3 MW and up, at least in the absence of a fully operational PJM-style market.   Staff concludes that ComEd has not demonstrated the existence of adequate transmission capacity.

CACC’s Position

CACC reiterates that issues have been raised regarding transmission capacity within and into ComEd’s service territory.  Its first concern is that there are internal transmission constraints on ComEd’s system that could limit the availability to customers of competitive sources of power and lead to price spikes under an LMP system. Second, the adequacy and availability of transmission capacity into ComEd’s service territory may not reduce the problems, due to the heavily concentrated baseload generation market.  Lastly, CACC calls into question ComEd’s commitment to join PJM.

CACC concludes that due to ComEd’s failure to demonstrate that there is adequate transmission capacity within and into its service territory, it has failed to meet its burden of proof.

IIEC’s Position

IIEC disputes ComEd’s claim to have 4,700 MW of simultaneous import capability available for its system. A portion of that capacity is not available to support firm imports for RESs, because it is assigned to the Transmission Reliability Margin and Capacity Benefit Margin requirements. Assuming no transmission capacity additions and even assuming all 4,700 MW of import capability to be available, IIEC asserts there will not be adequate generation capacity to serve Rate 6L customers 3MW and above at a comparable price.  It charges that levels of generation market concentration are too high.  The higher the generation market concentration, the less likely it is that there is sufficient transmission capability.

IIEC states that the “sufficient” sources of supply from utilities in MAIN, MAPP, and ECAR identified by ComEd cannot be fairly relied upon for use by 3 MW and over customers.  IIEC points to the fact that the reciprocity clause denies customers access to many of the suppliers in the designated areas. 

Additionally, IIEC charges that ComEd ignores the impact of SMD rules and RTO formation that may further limit the ability of 3 MW and over customers to access these supply resources outside its service territory.  

IIEC concludes that, under these circumstances, the Commission should not conclude that there is sufficient transmission capacity available such that service reasonably equivalent to Rate 6L is reasonably available at a comparable price from a provider other than ComEd or a ComEd affiliate.

NewEnergy’s Position

It is NewEnergy’s position that the evidentiary record does not warrant denial of ComEd’s Petition.  While pointing out that transmission into ComEd's territory is not adequate for a fluid, wholesale market, NewEnergy states that alternative providers have not experienced congestion problems resulting in lost transmission or power supply.  On a going-forward basis, NewEnergy surmises, as the integration of ComEd transmission system into PJM progresses, changes may be made that will enhance transmission capacity.

Commission Analysis and Conclusion

Pursuant to Section 16-113(a), the Commission, when determining whether to grant or deny a petition, shall consider, “whether there is adequate transmission capacity into the service area of the petitioning electric utility to make electric power and energy reasonably available to the customer segment or group…”  220 ILCS 5/16-114(a).  ComEd asserts that within its control area there is more than enough locally generated supply of power and energy to ensure that RESs have ready access to competitively-priced power.  A blanket assertion alone is not sufficient.  We must look to the amount of transmission capacity into the Company’s service area.  ComEd estimates that its import capability for the summer of 2003 is approximately 4,700 MW.  The total coincident load of the 3 MW and greater group is 2,500 MW.  Of the 2,500 MW, the total coincident load for those served on Rate 6L is just 900 MW.

Staff raises an important concern regarding the Company’s transmission capacity as it relates herein.  The Commission feels heightened sensitivity to the issue of load pockets and their effects.  Staff’s explanation of load pockets and their effect on prices is instructive.  However, Staff and Intervenors rely upon a generation site map as their basis for their contention that serious load pockets exist.  It is clear from the record that the Company-generated site map was created to identify locations where interconnection of new generation would require minimal transmission upgrades in order to permit the generator to serve loads both internal and external to the ComEd control area.  Other than the site map relied upon by Staff and CACC, nothing in the record supports the proposition that the Company’s transmission capacity is so internally constrained as to limit the availability of competitive sources of power to customers. 

There is some question whether the entire 4,700 MW import capacity is available.  As noted by IIEC, some portion of that capacity must be assigned towards Transmission Reliability Margin and the Capacity Benefit Margin requirements. Again, however, the record does not indicate that such assignments would inhibit the Company’s transmission capacity such that there would be inadequate transmission capacity into the service area.  

We conclude that the Company has adequate transmission capacity into the service area to make electric power and energy reasonably available.

G. Customer Switching

Staff’s Position

Staff states that several ComEd witnesses argue that current switching statistics point to the existence of reasonably comparable RES-supplied alternative services available at reasonably comparable prices for the foreseeable future. However, Staff notes that while the Company points to 71% of eligible customers within its proposed class switching to delivery services, ComEd or an affiliate is still serving 70% of the Rate 6L 3MW and greater customer segment directly.  With respect to the remaining 30% who are served by non-affiliated RESs. Staff points out that all of these RESs are currently receiving direct subsidies or other “assistance” from Exelon.  Due to the subsidy arrangement between RESs and Exelon, Exelon/ComEd directly or indirectly is the only supplier in the ComEd service territory.

According to Staff, the subsidies and assistance offered by ComEd/Exelon to RESs have allowed the RESs to maintain a visible presence in the marketplace, rather than explicitly lose customers to the ComEd-provided PPO or traditional bundled service.  Thus, Staff charges, the Company has artificially preserved the appearance of continuously available “competitive” supply options.  According to Staff, if ComEd had not intervened to prop up these RESs, the retail market most likely would be shifted back towards monopoly service, with customers switching to PPO or returning to bundled services like Rate 6L.  Staff points to testimony offered by Dr. O’Connor to the effect that absent intervention by ComEd/Exelon, there would have been substantial movement to the PPO rather than flowed power.  Tr. 369.  Staff also points to the testimony of ComEd witness Crumrine to the effect that the intervention enabled RESs to continue to directly supply customers rather than pushing them back to the PPO.  Tr. 640.  Therefore, Staff concludes that the existence of the subsidies calls into question the switching statistics as evidence that customers have reasonably available competitive alternatives to Rate 6L and that, more specifically, the subsidies cloud the switching statistics and render them impossible to interpret as evidence of competition.

Staff also asserted that switching statistics would be adversely affected by the elimination of Rate 6L.  It noted that ComEd plans to eliminate the right of delivery service customers to return to Rate 6L and that this would “almost surely have a negative effect on subsequent switching to delivery services.”  Staff Ex. 3.00 at 12.  Therefore, Staff concludes, customer switching is not a reliable indicator of the presence of a reasonably equivalent service, reasonably available, at a price comparable to Rate 6L.

CACC’s Position
According to CACC, ComEd’s asserted position is based almost exclusively upon the erroneous assumption that customers switching their supplier of electric power and energy equates to ComEd satisfying the requirements of Section 16-113 for all of the services it provides under Rate 6L.  First, CACC states ComEd’s assertion fails to satisfy the Act, which requires the Commission to investigate the status of the Illinois retail electric market by examining the specific criteria in Section 16-113 that go beyond mere “switching statistics.”  CACC asserts that Section 16-113 contains a number of specific criteria that must be met to ensure that customers can continue to receive affordable electricity, and ComEd’s position improperly would shrink the customer protections that are contained therein.

CACC further alleges that ComEd’s reliance upon “switching statistics” is improper because it fails to reflect the subsidies that ComEd and its unregulated affiliate ExGen have provided to inflate switching statistics artificially.  CACC points to Exelon’s actions to prevent customers from being returned to the PPO as creating an artificial façade of competition.  Because ComEd’s switching statistics are inflated by such “interventions,” they are irrelevant to any evaluation of the functioning of the Illinois retail electric market.  

CACC objects to ComEd’s reliance upon switching statistics as improper because it fails to reflect the fact that customers who have switched likely are paying more than Rate 6L prices.  Furthermore, CACC, along with Staff, GCP, IIEC, and DOE, believes that ComEd has not painted an accurate picture regarding the switching statistics: even using the statistics provided by ComEd, only 31% of the customers with demands of 3 MW are not being served by independent RESs sources that are unaffiliated with ComEd.  CACC observes that even this figure does not take into account the fact that all of the apparently “independent” RESs are actually receiving subsidies or other assistance from ComEd’s affiliate.

Even accepting ComEd’s assertions at face value, according to CACC, ComEd has only attempted to demonstrate that at some point in the past customers switched, but in no way does that support a conclusion that competition presently exists.  CACC asserts that ComEd’s switching statistics provide no insight into whether the competitive market presently is offering customers with demands of 3 MW and greater a reasonably equivalent substitute at a comparable price.  CACC concludes that because ComEd’s position is based upon ComEd’s erroneous switching statistics to satisfy the requirements of Section 16-113, its Petition should be denied.

DOE’s Position

Like CACC, DOE argues that the Company’s fundamental argument that the existence of customers switching to alternate suppliers is prima facie evidence to satisfy the requirements under the Act has been challenged by a number of witnesses; Staff witness Dr. Haas, CACC witness Fults, DOE witness Dr. Swan, and IIEC witness Brubaker. In opposition to the Company’s reliance upon switching statistics, DOE points out that there is evidence that many customers currently taking service from a RES are locked into contracts that result in prices above Rate 6L due to the current high CTC, and would move back to 6L or the PPO if they were able.  DOE also refers to Exelon’s interventions as providing an inflated view of the customers actually getting served by independent alternative suppliers.  

DOE further asserts that much of the switching that has taken place may be due largely to the availability of Rate 6L; that is, Rate 6L provides a “price to beat” and governs the rates that can be offered by alternate suppliers.  If Rate 6L were eliminated, according to DOE, the prices offered by alternate suppliers could change.  Thus, DOE concludes that the switching that has taken place may never have occurred in the absence of the continued availability of Rate 6L, and the Commission should therefore not attribute significant weight to the Company’s switching statistics. DOE believes that they do not demonstrate the robust competitive market that the Company witnesses have attempted to portray.

GCP’s Position

GCP’s position with regard to switching statistics is substantially similar to that of Staff, CACC, DOE and IIEC.  It also argues that ComEd’s switching data -- practically the only evidence the utility offered to support its claim that “reasonably equivalent substitute service” is reasonably available” at “comparable price” -- is extremely suspect.  GCP charges that ComEd’s switching data are faulty and do not support its assertion that the market for greater than 3 MW customers is “highly competitive.”  According to GCP, the switching statistics do not demonstrate that the affected customers have “reasonably equivalent substitute services” available to them.  Indeed, GCP’s cursory analysis reveals a market that has required massive subsidies from a ComEd affiliate to maintain even the appearance of competitiveness.

IIEC’s Position

IIEC maintains that ComEd’s reliance upon its switching data is misleading and should not be relied upon by the Commission.  It asserts that ComEd has provided no direct evaluation, definition or analysis of the nature, prices, terms or conditions of service offered by the non-affiliated suppliers to customers 3 MW or greater.  IIEC asserts that switching statistics alone are not sufficient to demonstrate compliance with Section 16-113. If that were the case, IIEC argues, there would have been no need for the legislature to add the other specific criteria in Section 16-113 relating to the availability of a reasonably equivalent service at a comparable price.  

IIEC notes customers with a demand of 1 MW or more have been entitled to go to direct access since October 1, 1999.  On a going-forward basis from that date, IIEC observes, the “market” as it were, has been propped up by either ComEd or its affiliate ExGen twice.  First, in May 2000, ComEd offered a product to all RESs that enabled them to operate successfully in the context of ComEd’s new market value index approach.  Secondly, in May 2002, ExGen offered further support to RESs such that these entities were able to purchase wholesale supplies for retail sale under favorable terms.

IIEC asserts that evidence that ExGen’s MDA is propping up the RESs can be found in its petition filed with the Commission in Docket 02-0364, where ComEd sought to change its Rider PPO.  In this petition, according to IIEC, ComEd stated that several RESs were intending to switch over their existing customer load to Rider PPO and that without the anticipated availability of ExGen’s offering, these customers in fact would have switched over to the PPO.  IIEC notes that in its petition seeking approval of its modification to Rider PPO, as required under the MDA, the Company stated, ”…the RESs indicated their intent to switch over 36% of existing RCDS customer load to ComEd’s Rider PPO.”  IIEC 3.0 at 6.  IIEC witness Dauphinais concluded that retail choice within ComEd’s service territory is currently driven by the MDA.  IIEC explains that even ComEd’s own witnesses sponsored an exhibit that demonstrates the Rate RCDS enrollments through July 12, 2002 showed a marked increase after these events.  ComEd Ex. 7; Attachment PRC/DFK-7.  IIEC concludes that ComEd’s sole evidence for declaring Rate 6L competitive, its switching statistics, is inappropriate because they are artificially inflated due to actions of its affiliate.

Finally, IIEC asserts, there has been just one customer on Rate HEP, which has been in existence since 1998.  IIEC notes that when faced with the question as to whether Rate HEP was, therefore, comparable to Rate 6L, based on switching statistics, Mr. Crumrine testified that switching statistics do not tell the whole story.  Tr. 623, 626, 627.  IIEC suggests that this admission demonstrates the superficiality of ComEd’s customer switching analysis.

NEMA’s Position

NEMA accepts ComEd’s testimony that more than 70% of the customers in the 3 MW or greater group that are eligible to take bundled service under Rate 6L (as defined in the Petition) have opted for an unbundled alternative under Rate RCDS and unbundled electric power and energy under Rider PPO – Power Purchase Option (“Rider PPO”), Rider ISS – Interim Supply Service (“Rider ISS”), or from a Retail Energy Supplier.  It further notes that of those 266 customers who are taking alternative service, nearly 44% are currently taking service from a RES not affiliated with ComEd.  NEMA concurs with Dr. O’Connor that market penetration by unaffiliated RES/ARES of about one-third of Rate 6L customers over 3MW in less than three years should be considered a success story.  

NewEnergy’s Position

NewEnergy states simply that the record shows that many customers over 3 MW have had minimal difficulty switching,  citing to ComEd’s statistic that nearly one-half are served with flowed power by alternate providers, and more than one-third served by providers unaffiliated with ComEd.  NewEnergy concludes that, assuming the MVI problems are addressed, it believes the switching trend will continue.

ComEd’s Position
ComEd observes that the fact that customers have been switching from Rate 6L service in large numbers is irrefutable, and that the arguments of the other parties’ attempts to minimize the significance of that data are ineffective.

ComEd contends that its use of customer switching in this case to establish the reasonable availability of services reasonably equivalent to Rate 6L at comparable prices is consistent with Section 16-113.  It states that because Section 16-113 contemplates the possibility of a competitive declaration even before a utility has lost business for the service in question to other providers, it was necessary for the General Assembly to spell out the “reasonably equivalent substitute service” and “lost business” provisions of Section 16-113 separately.  ComEd contends that in doing so, the General Assembly did not intend to foreclose the use of objective and reliable evidence of customer acceptance of available alternatives to Rate 6L to satisfy both elements of Section 16-113.

ComEd does not contend that customers that are directly enrolled on the PPO are taking service from a provider unaffiliated with ComEd such that they satisfy the “loss of business to an unaffiliated provider” portion of the test set forth in Section 16-113.  Rather, those customers have made a significant entry into the competitive marketplace demonstrating, among other things, their willingness to shift from traditional fixed-price bundled service to market-oriented alternatives that may offer potential savings opportunities.  Thus, ComEd views the fact that a significant number of customers have chosen to leave Rate 6L for the PPO as a positive indicator of competitive development.  According to ComEd, this is especially true for those customers that that have taken PPO service through a RES, as a significant number of them have.

With respect to the contention that ComEd and ExGen have propped up RESs in order to maintain an appearance of competition, ComEd responds that the wholesale offerings about which the other parties testify were neither improper “subsidies” nor indicative of any market failure suggestive of an absence of reasonably equivalent alternatives to Rate 6L.  In this respect, ComEd notes that its own May 2000 wholesale offering pursuant to which it agreed to provide RESs with full-requirements wholesale power at MVEC prices was offered to demonstrate its faith that the MVI methodology that was then being implemented would produce MVECs that accurately reflected market conditions.  ComEd notes that the Commission in Docket 00-0259 approved that offering.  The Commission found that the offer in question would “promote the development of an effectively competitive electricity market that operates efficiently and is equitable to all customers.”  See Interim Order (April 27, 2000), Docket 00-0259 at 36.  

As to the May 2002 ExGen offer, ComEd states that it was made out of concern that RESs would return customers to the PPO in the face of changing market prices.  ComEd provided evidence showing that RESs have repeatedly used the PPO as a wholesale supply option in the past in order to take advantage of market price movements.  In the face of the risk that RESs would do so again, ComEd states that ExGen, which is obligated to provide power to ComEd in order to meet its PPO obligations, entered into “a curtailment agreement” with the RESs “so that they would not put their load on the PPO.”  See Tr. 813.  According to ComEd, such curtailment agreements – in which a load serving entity pays a customer to reduce its load – are an essential element of traditional DSM and are in no way improper.  ComEd claims that such arrangements cannot be fairly characterized as providing the customer with a “subsidy.”  ComEd also states that Dr. Haas’ contention that, as a result of the ExGen offering, all RESs were being served by ComEd or ExGen was incorrect.  See Tr. (in camera) 721-22.  ComEd further asserts that the vast majority of customers in the 3 MW and greater group that take service from a RES unaffiliated with ComEd take flowed power from their RES’s own power portfolio.   
ComEd stresses that even if, in the absence of the ExGen offer, RESs would have assigned some of their customers back to the PPO, such a transient customer movement would not suggest that the absence of attractive alternatives to Rate 6L.  ComEd further notes that nothing in the market dynamics that prevailed in the May 2002 period made Rate 6L more attractive, and there is no reason to believe that, in the absence of the ExGen offer, customers would have returned in any significant numbers to Rate 6L.  

Finally, ComEd contends that, because there has been a consistent trend for customers in the 3 MW and greater group to move from Rate 6L to RES supplied power and energy that has persisted in periods in which wholesale offerings of the type of which the other parties complain have been available and in periods in which such offerings have not been available, there is no basis to conclude that these offerings have any material effect on the reliability or significance of the switching data that ComEd has presented.  
Commission Analysis and Conclusion

We find that switching data, particularly if it is substantial, can be used to satisfy the statutory standard of Section 16-113(a).  The Commission must make its review on a case-by-case basis and we recognize that in some circumstances switching data may not be compelling enough to satisfy this statutory requirement.  In this proceeding, however, the data are substantial.  We do not believe that the General Assembly either prescribed or precluded the Commission from looking at particular types of evidence in determining whether the statutory standard has been met.  We will not limit our flexibility to look at evidence that directly or indirectly relates to the applicable statutory standard here or in future cases.

With respect to the arguments of Staff, IIEC, CACC, and DOE, we recognize that on two separate occasions, the Company has made wholesale offerings.  However, we decline to view those offering as “subsidies,” or as an indication of a market failure.  Further, we specifically found that the May 2000 offering would “promote the development of an effectively competitive electricity market that operates efficiently and is equitable to all customers.” Order, Docket 00-0259 at 36.

With respect to the May 2002 offering cited by IIEC in its Exhibit 3.0 at 6, RESs reportedly intended to move some of their customer load onto the PPO absent some action taken by ComEd.  We note, however, that RESs also indicated that even if no action were taken by the Company that they would still retain approximately 65% of their customer load on RES-supplied power.  As such, we conclude the switching data provided by the Company can be used to satisfy the statutory requirements of Section 16-113(a) and with respect to the Company’s participation in wholesale offerings we view those as consistent with the promotion and development of an effectively competitive electricity market.

H. Wholesale Market Development

ComEd’s Position

According to ComEd, the Act does not explicitly require an evaluation of the wholesale markets for electric power and energy.  Rather, in looking at the availability to customers of alternatives, Section 16-113 focuses on the retail level.  Nevertheless, the Company presented evidence concerning the existence of competition at the wholesale level.  From this evidence it concludes that the wholesale market has developed sufficiently to ensure that RESs and their customers will have continued access to competitively priced power and energy for the foreseeable future.  

Witnesses McNeil and Sterling testified that since restructuring began in Illinois in 1999, there have been two noticeable changes in the Northern Illinois generation marketplace.  See ComEd. Ex. 5 at 5.  First, generation is now owned by many different entities, whereas in 1999, ComEd owned 92% of the generation in its control area.  Today, it has divested itself of its generation facilities.  See ComEd Ex. 5 at 9.  Also, there has been significant development of new IPP generation facilities in northern Illinois.  Id.  This development began in 1999 shortly after ComEd announced locations within its service territory where it would be advantageous for new power plants to be developed.  See Id.  Between 1999 and 2001, some 5,000 MW of new generation facilities were constructed in Northern Illinois, and an additional 3,500 MW is expected to be operational by the end of 2002.  See id. at 10.  Approximately 4,300 MW of generation, above and beyond the 3,500 MW previously mentioned, is in the queue for service by the end of 2004.  See id. at 11.  By the end of 2004 Exelon will own only  30% of the generation in the control area (with Dominion owning 9% and Midwest Generation (“MWG”) owning 28%) and there will be at least a dozen entities altogether that own generation in the ComEd service territory.  See Id. at 9.  The second trend shows a significant increase in intermediate and peaking generation facilities.  See id. at 10.  In 1998, 80% of plants were baseload facilities.  See Id.  By the end of 2004, approximately only 50% of the capacity will be baseload, 20% will be intermediate facilities and 30% will be peaking facilities. See Id.  ComEd’s release of over 2,600 MW of generation capacity previously under contract to MWG also will provide additional competitive sources of generation within the service territory.  See id. at 20.  

According to McNeil and Sterling, the expected peak demand for the ComEd control area for 2002 is 21,900 MW.  ComEd’s peak demand is expected to grow between 1.5% and 2% annually through 2010, at which point it is forecasted to reach 25,700 MW.  See id.  The current level of 29,000 MW of generation in ComEd’s service territory is expected to grow to 33,000 MW by the end of 2004.  See id.  ComEd concluded that the existing generation and the new IPP facilities that are expected to be built in its service area will be sufficient to meet the peak demand for many years.
In response to the contentions of other parties that the concentration of ownership of generation in the ComEd control area might lead to higher-than competitive prices, McNeil and Sterling claimed that such concerns are based on an over-simplified and inaccurate view of the market.  See ComEd Ex. 6 at 3-4.  Generation owners make profits only when their generators are running.  Id.  Therefore, McNeil and Sterling contend that there is a strong incentive for base and intermediate generators in particular to search out markets for their power to maximize their production.  As ComEd’s retail load obligation decreases due to increasing market penetration by RESs, McNeil and Sterling anticipate that the generation formerly serving that load will seek new markets, either within or outside ComEd’s control area.  Id.  They claim that this incentive, particularly in light of the extent to which supply exceeds demand, creates a strong competitive dynamic.  See id.  

Dr. Landon also addressed concerns relating to market concentration.  He opines that measures of market concentration are only a screening tool.  See ComEd Ex. 14 at 7.  In instances where those measures show a relatively high level of concentration, a further evaluation of the underlying facts is necessary to determine whether market power should indeed be a concern or whether other factors, such as ease of entry, act to reduce such concerns.  See id. at 7-8.  In this case, he testified that market power is not a concern because (1) while market power concerns are ordinarily greatest at peak demand times, the broad diversity of ownership of peaking capacity in the ComEd control area makes the existence or exercise of market power unlikely in those most sensitive peak periods, and (2) the risk that baseload generators like ExGen could exercise market power in “off peak” periods is very remote because baseload generators have a strong economic incentive to maximize output and little operational flexibility to withhold capacity.  See id. at 7-9.  He noted that the FERC recognized these factors in approving the merger of ComEd and PECO.  Id.  
Finally, several ComEd witnesses also observed that ComEd has recently announced its decision to join PJM.  Its planned participation in PJM promises several benefits including: (1) a real-time bid-based energy market cleared with LMPs; (2) a voluntary, bid-based, day-ahead energy market cleared with LMPs; (3) a day-ahead, bid-based transmission market; (4) transmission rights that would allow the holder to hedge uncertain transmission congestion prices; (5) an operating reserves market; and (6) a market-power monitoring and mitigation program.  See ComEd Ex. 12 at 4-5.

IIEC’s Position

IIEC opines that the immediate future of the wholesale retail market for electricity is suspect, due to hotly debated and unresolved structural changes involving the transmission systems.  It believes that these structural changes are anticipated to bring about new charges and costs, but their levels and allocations are currently unknown.  Given the high degree of uncertainty and ambiguity in the development of the wholesale market structure, IIEC asserts that whether the retail market will be able to produce offerings that are reasonably equivalent to Rate 6L is highly questionable.

IIEC argues that the future competitiveness of the wholesale market is doubtful.  As part of its analysis and investigation in this proceeding, IIEC examined the concentration of ownership in generation and whether that concentration in conjunction with available transmission capacity will provide for wholesale competition in the ComEd service territory.  Based on information provided by ComEd (see IIEC Ex. 3.0 at 7), Mr. Dauphinais testified that the concentrations in the base load nuclear and base load fossil market far exceeded any level that even remotely could be considered able to support workable competition for these products.  This is so, says IIEC, because ExGen owns 100% of the base load nuclear capacity and MWG owns 77% of the base load fossil capacity, with Dominion owning the remaining 23% capacity. IIEC Ex. 3.0 at 7-8.  Since 3 MW and larger customers are predominantly high load factor customers, IIEC argues it is these customers that most likely would be adversely affected by a lack of workable competition in base load generation products.  IIEC Ex. 3.0 at 8.

Mr. Chalfant relied upon the information gathered by Mr. Dauphinais in his market power analysis.  Mr. Chalfant also noted that the market for base load capacity is particularly important for high load factor customers, and that the generation ownership indicates an HHI in excess of 2,700 for base load capacity, and concluded that there is a very highly concentrated market.  IIEC Ex. 2.0 at 13.

IIEC notes that, as part justification for its proposal in the matter of the wholesale market development, ComEd argued there is 4,700 MW of simultaneous import capability for its system.  IIEC suggests that, even taking into consideration this import capability, it is clear that the resultant levels of concentration are still too high to support workable wholesale competition.  IIEC Ex. 3.0 at 9.  The conclusion reached by Mr. Dauphinais and IIEC is that there likely will not be adequate transmission capacity into the ComEd service territory to make power and energy reasonably available to customers 3 MW or larger at pricing that is comparable to Rate 6L, because generation market concentrations in the ComEd service territory are directly dependent upon the transmission capacity available for the import of power from generation located outside the ComEd service territory.  IIEC concludes further that RESs will not be able to offer prices comparable to Rate 6L unless generation market concentrations reflecting transmission capacity are low enough to permit a workably competitive wholesale power market to exist and supply RESs.  

GCP’s Position

GCP argues that ComEd’s evidence on the wholesale market, though possibly relevant in assessing the state of the retail market under Section 16-113 criteria, it is not proof of the retail level competition that Section 16-113 requires.  CACC Ex. 1 at 8.  According to GCP, a number of experts who have examined the wholesale market serving RESs operating in ComEd’s service territory have concluded that the data of market activity are distorted.  DOE Ex. 1.0 at 23; IIEC Ex. 3.0 at 2-3.  Moreover, wholesale market competition, at whatever level it exists today, GCP believes may itself be at risk from the possible application of new RTO transmission requirements or from pending new FERC requirements.  IIEC Ex. 3.0 at 13, 14; Tr. 448-449.  GCP concludes that ComEd’s reliance on evidence respecting the state of the wholesale market may harm, rather than help, its attempt to satisfy the retail competition criteria of Section 16-113.

NEMA’s Position

NEMA submits that the wholesale market is sufficiently developed to support competitive retail provision of service to 3MW and above customers.  It supports the assessment made by Dr. O’Connor that the wholesale market is capable of serving large customers, especially those over 1 MW.  It believes that the Commission should not forestall further efforts to foster competitive retail markets pending implementation of FERC's SMD and ComEd's membership in PJM.  It further asserts that ensuring a properly functioning retail market will aid in the development of a properly functioning wholesale market.  NEMA suggests continuing to work toward the development of a robust and competitive retail market, including providing consumers with access to market-based rates as a concurrent measure to complement FERC's SMD rulemaking. 

NewEnergy’s Position


NewEnergy contends that the record demonstrates that the wholesale market accessible to customers and alternate providers operating in the ComEd service territory is now characterized by ownership and operation by entities other than ComEd itself and in great part unaffiliated with ComEd.  According to NewEnergy, with a substantial amount of generation capacity under non-ComEd or affiliated ownership,  the market offers reasonable opportunity for alternate providers to acquire wholesale supplies to compete with Rate 6L.  It concludes that the problem is a result of an MVI methodology that produces an inherently under-priced market value and, therefore, an over-priced CTC.

CACC’s Position

CACC states that, although the Act does not explicitly require that the Commission examine the status of the wholesale market in an investigation to decide whether to declare services “competitive” under Section 16-113, troubles in the wholesale market are indicative of more serious problems in the market for electric power and energy.  Therefore, a vibrant wholesale electric market is a necessary but not sufficient condition for the Commission to grant ComEd’s request to declare services under Rate 6L competitive.  

CACC asserts that the Commission should be concerned that there is no fully operational RTO for the ComEd service area.  It also asserts that there is some doubt whether ComEd actually will join the PJM RTO.  Further, CACC maintains that the pending FERC SMD notice of proposed rulemaking (“NOPR”)  will have a direct and substantial impact upon customers with demands of 3 MW and greater.  See IIEC Ex. 3.0 at 17-18.  It also reiterates Staff’s concern about the types of generation that Illinois consumers must rely upon, because although additional generation facilities have been built in Illinois since 1997, ComEd admitted that most of that “new generation” is peaking capacity.  See Tr.  414.  Finally, ComEd's service area lacks an available price discovery tool like the NYMEX natural gas contract, and therefore its customers do not have the type of wholesale hedging tools that are available in the natural gas industry.

CACC also maintains that the Company could exercise a level of market power capable of thwarting the ability of the market to protect customers, particularly high load factor customers.  See id.  See also IIEC Ex. 3.0 at 7-10.  It concludes that, because there is substantial uncertainty regarding the fundamental design of the Illinois wholesale market, the Commission cannot be assured that customers will have access to services that are reasonably comparable substitutes to the services presently  available under Rate 6L.  
BOMA’s Position

ComEd enjoys significant market power in the wholesale generation market due to its ability to control 72.2 percent of the total generation resources in its own control area.  See BOMA Cross Ex. 29.  BOMA contends that this is an astounding concentration of resources and raises significant potential for manipulation of market prices.  See Staff Ex. 3.0 at 26; IIEC Ex. 3.0 at 7-8.  BOMA points to the testimony provided by Mr. Chalfant, who introduced the HHI.

BOMA notes that the Horizontal Merger Guidelines of the DOJ and Federal Trade Commission have been adopted by the FERC, which include a set of ranges that have become the standard for evaluating HHIs.  Under these guidelines, markets with HHIs less than 1,000 are considered “unconcentrated,” markets with HHIs between 1,000 and 1,800 are considered “moderately concentrated” and markets with HHIs greater than 1,800 are “highly concentrated.”

BOMA Cross-exhibit 9 provided a quantification of the amount of generation which ComEd or its affiliate controls through purchased power agreements inside of their control area that was not owned by the Company or any other Exelon subsidiary.  ComEd’s response to this request identified 9,055 MW of generation through the Edison Mission Energy (“EME”) contract and 4,405 of generation from other sources.  Also, Exelon plans on releasing 2,600 MW of generation to the market.  The total generation the Company controls through ownership and Power Purchase Agreements is 20,916MW; the total generation in its control area is 28,955MW.  See IIEC Ex. 2.3; BOMA Cross Exs. 9, 29; Tr. 964-968. 

BOMA Cross-Exhibit 29, which replicated IIEC Ex. 2.3, illustrated revised HHI calculations that show significant market concentration in the ComEd control area due to both ownership and control of generating units within the control area.  The results of these calculations show a high HHI of 5,218 when transmission import capability was not included, and 3,862 when it was included.  The results of BOMA Cross-Exhibit 29, BOMA contends, indicate a very highly concentrated market, which suggests that the utility wields significant market power.  It postulated that wielding market power at these levels could “thwart the ability of the market to protect customers in the ComEd control area.”  IIEC Ex. 2.0 at 12.   

BOMA noted that since ComEd has not joined an ISO/RTO, this or any future petition to declare a tariff rate competitive should not be considered until such time as the Company does join a functioning RTO, which is the foundation of competitive wholesale and retail markets.  Due to the potential for market abuse by ComEd, along with its reminder that the Company has not formally joined an ISO/RTO, BOMA argues that this filing should not be approved.  

Staff’s Position

Staff defines the type of market structure that is needed to support the competitive provision of power and energy service as open access combined with the ability to identify alternatives and effective communication between suppliers and customers.  In the absence of such a market structure today, Illinois will be hard pressed to develop retail access or the wholesale market to support it.  Staff Ex. 3.00 at 23.  Staff asserts that the information and liquidity requirements necessary to support a truly competitive electricity market, particularly one that includes retail access, are steep relative to those that historically have served vertically-integrated utilities under regulation.  According to Staff, this is a fact that has been recognized by the FERC in Order 2000 and in its recently released SMD document which is to form the basis for how RTOs are to be designed and operated to facilitate competition.  It is Staff's position that a PJM-style market structure would need to exist for Rate 6L to be considered competitive, but notes that a PJM-style market structure does not currently exist in Illinois.  Staff Ex. 3.00 at 22.  

While ComEd witnesses have stated that it will join PJM, and PJM will eventually be operating the markets in ComEd's territory, Staff and Intervenors have voiced concerns that there is neither a guarantee that PJM will be available to play a key role in the development of competition in the ComEd service territory nor is there a guarantee as to the form this market will take if it is implemented in the ComEd service territory.  Staff Ex. 3.00 at 23; IIEC Ex. 3.0 at 24-30.  Staff’s concern arose because ComEd notified FERC, on May 28, 2002, that it would join PJM as a member of an independent transmission company (“ITC”) or independently should the ITC effort fail, (ComEd Ex. 5 at 17), but shortly thereafter, the Company and two other former members of the failed Alliance RTO agreed to join the Midwest ISO (“MISO”) together as an ITC.  Staff Ex. 3.00 at 23.  Though ComEd expects to turn over control of its transmission facilities to PJM by the end of 2002, with full market implementation occurring sometime in 2003, (ComEd Ex. 5 at 17), Staff opines that ComEd does not have a reliable track record when it comes to staying in RTO.  Staff Ex. 3.00 at 23.  At present, ComEd is still negotiating with the other former Alliance members to form an ITC under PJM.  Staff Ex. 3.00 at 24.  ComEd has promised to join PJM with or without the other companies, but Staff notes that this promise is not binding.  Based on the circumstances it describes, Staff concludes that the Commission should not count on a PJM-style market in the ComEd service territory.

Also, with regard to wholesale market development, Staff points to two basic concerns about the availability of competitive sources of power and energy in ComEd's territory: (1) the high concentration of generation resource ownership in the service territory and (2) the potential lack of adequate transmission capacity within and into ComEd's service territory.  Staff Ex. 3.00 at 25.  Staff notes that competition in the service territory appears to be developing at the peaker level, but peakers most likely will continue to represent only a small share of the total energy consumed.  Staff Ex. 3.00 at 26.  Staff observes that while Exelon has recently released 2,600 MW of MWG's capacity to the market, Exelon and MWG are still in the position of the dominant base and intermediate load generation companies in ComEd's territory.  Staff stresses that this level of concentration at the baseload and intermediate level of generation is a concern because the existence of a locally highly concentrated market could lead to higher off-peak power prices.  Staff Ex. 3.00 at 26, IIEC Ex. 3.0 at 7-8.  According to Staff, the only alternative sources of competition at the baseload level would have to be from outside the ComEd area and would have to rely upon transmission.  Staff Ex. 3.00 at 26.  However, Staff points out that most of the generation in neighboring states is still dedicated to serving native load (ComEd Ex. 5 at 6) under the regulated rates of vertically integrated utilities, and thus, on a firm basis, is largely unavailable to compete in ComEd's territory.  Staff Ex. 3.00 at 27.

Staff concludes that there are significant barriers to the entry of new baseload generation, particularly compared to peaker plants, including EPA requirements and restrictions with regard to coal, local “not-in-my-back-yard” opposition to nuclear and coal plants, and interconnection standards which are designed to facilitate peakers rather than baseload plants.  Id.  Therefore, Staff concludes there is reason to be cautious when drawing conclusions about the present and future competitiveness of the wholesale market.

Commission Analysis and Conclusion


Section 16-113 contains no requirement that the wholesale market for power and energy be competitive.  The statute focuses on customers at the retail level and whether there are reasonably equivalent products available at comparable prices to retail 3MW and over customers.  Accordingly, the Commission will not reach a conclusion on whether the wholesale market is developed.

I. Retail Market Development

IIEC’s Position  

IIEC maintains that the retail market is hampered because of uncertainty surrounding the number of independent suppliers and supply sources available to serve the market.  Second, the market in general is undergoing significant change as a result of FERC’s SMD initiatives, as well as a continuing evolution in the structure and membership of the various RTOs.  Third, other factors, such as the continuing presence of the CTC, according to IIEC, are disruptive of competitive market operations. Moreover, IIEC argues that ComEd or its affiliate provides financial support to market participants, thereby creating artificial competition.  Finally, recent Illinois court decisions add to the uncertainty of the retail market.  

BOMA’s Position

Like the other intervenors, BOMA points to the significant regulatory uncertainty that exists today through the end of the transition period as a risk that cannot adequately be mitigated by customers.  BOMA views the CTC as the single greatest impediment to development of competitive markets.  According to BOMA, if ComEd were truly interested in markets developing rather than enhancing its financial position, it would immediately eliminate the CTC.  In BOMA’s view, the magnitude of the CTC in the total price paid by customers for electric service compared to other components of competitive service (such as transmission) make it central to any serious discussion of development of the Illinois retail electric market.  BOMA asserts that ComEd does not even address the CTC in its discussion of market development, which seriously calls into question the credibility of all of its analysis of market development.  BOMA believes that ComEd’s proposal could result in immediate migration of customers from competitive supply to Rate 6L, and it is likely that those customers would remain on Rate 6L for much of the duration of the transition period, which would mark a significant blow to the competitive market.

CACC’s Position

CACC reasons that the Commission has been presented with two diametrically opposed views regarding the present condition of the Illinois retail electric market: that of the Company and that of all other Intervenors.  It asserts that Staff and Intervenors believe that the Illinois retail market is in a state a flux.  In fact, CACC points out that ComEd itself admits that it intends to further shake up the retail electric market soon by proposals to make the PPO less desirable and to modify the way in which the CTC is calculated.  Moreover, because of the structure of the retail market in ComEd’s service area, CACC maintains that customers do not have the ability to benefit from low market prices, due to the resulting CTC increase.  By definition, as long as ComEd imposes a CTC upon its customers, those customers cannot receive the price signals that ComEd witness, Dr. McDermott touts.  See Tr. 240.  CACC concludes that ComEd’s omission of the CTC in its discussion of market development seriously calls into question the credibility of all of its analysis of market development.  

DOE’s Position

Should the Company’s Petition be granted, DOE anticipates a wholesale return to Rate 6L.  However, DOE predicts that after June 1, 2006 there will be increased purchases from RESs, but that the critical question is whether the number of suppliers competing for these loads will increase or remain at the current level.  DOE notes that future certification of RESs may be made more difficult by the recent appellate court decision interpreting the reciprocity requirements of Section 16-115(d)(5).  Another factor affecting the number of potential suppliers which in turn may limit or hamper retail market development is the overall financial deterioration among power marketers and brokers.
NEMA’s Position

NEMA asserts that the retail market has continued to develop since its opening, and cites the increasing share of retail load in the ComEd service territory served by ARES as evidence.  It claims that the customers at issue in the instant case, who are served by a number of different ARES, are sophisticated customers that are able to analyze competitive offerings on a fully informed basis.  NEMA submits that declaration of service to the customers at issue as competitive is justified by the current state of the retail market and will act to further the development of the market for these and other customer classes.  NEMA agrees with NewEnergy in that the Company’s declaration should be allowed to go into effect by operation of law, and stresses its view that a competitive declaration for customers in the 3 MW and greater group would send a strong signal to potential market entrants about the Commission’s commitment to encouraging competitive markets.

NewEnergy’s Position

NewEnergy contends that the MVI methodology is flawed, but also concludes that the retail market is sufficiently developed to support competition for customers in the 3 MW and greater group.  Further, it maintains that the retail market has developed to the point at which customers and alternate providers are seeking to further expand a market that is beneficial. NewEnergy observes that many of the uncertainties regarding the future prospects of RESs were regulatory in nature and, as such, subject to relatively simple remedies.  
By permitting ComEd’s declaration to go into effect by operation of law, NewEnergy asserts the Commission could retain the ability to revisit the issue as future developments may warrant.  

ComEd’s Position

ComEd responded to many of the concerns raised regarding retail development.  First, it explained that existing regulatory features like the CTC and the MVI methodology for determining the MVECs used in setting CTCs and PPO prices are not the insurmountable impediments to competition that other parties claim them to be.  The Company observed that a high level of switching already has occurred in the context of the regulatory structure about which the other parties complain, showing that features like the CTC do not deprive providers of the ability to offer, and customers of the ability to obtain, attractive alternatives to Rate 6L service.  

Indeed, ComEd opines, the fact that the degree of customer switching is greater in ComEd’s service territory than in other areas of the state in which CTCs are not collected, confirms the fact that CTCs themselves are not a barrier to competition. Furthermore, the Company presented an analysis showing the potential for customers to achieve additional significant savings by opting for competitive alternatives to Rate 6L service over the next several years.  From this analysis, it concludes that neither the CTC, nor potential increases in delivery and transmission service rates, will stall the existing momentum towards competition.  The Company also concludes that a declaration of Rate 6L as competitive is unlikely to lead to the wholesale return of customers to Rate 6L.  

With respect to concerns regarding the MVI methodology, ComEd points out that the Commission is reviewing that methodology in another proceeding.  

ComEd states that, for the present purpose of evaluating its Petition, the statutory requirement that there be one or more providers of services reasonably equivalent to Rate 6L has been satisfied.  To the extent that “uncertainties” regarding the future prospects of the RESs active in ComEd's control area exist, ComEd contends that any future developments detrimental to competition can best be resolved in the type of subsequent proceeding that would be possible if the Commission permits ComEd’s petition into effect by operation of law.  
Finally, ComEd stresses that, by providing the proper incentives and signals to market participants that the transition to full competition is progressing, acceptance of ComEd’s Petition will itself further support the development of competition at the retail level.  Given the size and attractiveness of the 3 MW and greater customer segment from a provider perspective, acceptance of ComEd’s Petition is likely to lead to the introduction of new and varied products responsive to customer needs. 
By reducing the amount of capacity that ComEd is required to tie-up in order to serve an uncertain load on Rate 6L, the resources available in the marketplace to support such new and innovative offerings by RESs will be increased. In the long run, the Company believes costs of service for all customers should be lower. 

Commission Conclusion

The Commission recognizes that in the parties' agreed-upon-issues list they include retail market development.  The parties’ positions with respect to this issue have been set forth above.  A review of the statutory criteria contained within Section 16-113 does not require the Commission to make a determination regarding future retail market development.  However, the Commission shares the concerns of some of the Intervenors that there are factors that may serve to hamper the development of the retail market.  The Commission notes that it remains committed to advancing the opportunity for retail customers to exercise choice as contemplated by the General Assembly.  

J. Customer/Supplier Reaction

ComEd’s Position

ComEd notes that Section 16-113 does not require the Commission to consider explicitly the reaction of customers and suppliers to its Petition.  In its view, the omission of such a requirement of customer support is understandable since, from a short-term perspective, resistance to losing a free, fixed-price hedge against the possibility of future rising market prices is to be expected.  Therefore, it is ComEd’s position that there is no basis in the record to conclude that there is widespread customer or supplier opposition to its Petition.

ComEd stated that the only supplier or supplier-related parties that submitted briefs in this proceeding support allowing ComEd’s Petition to go into effect by operation of law.  See New Energy Init. Br. at 12; NEMA Init. Br. at 10.  To ComEd, this suggests that suppliers are poised to serve all the customers in the 3 MW and greater group and will do so if given the opportunity.  See ComEd Reply Br. at 51.

ComEd witnesses Crumrine and Kelter responded to the anecdotal experience of the individual customers recounted in the intervenors’ testimony by stating that such experiences are not indicative of a failure of competition generally.  See ComEd Ex. 8 at 15-19.  They further stated that the fact that 67% of the industrial customers that have participated in this proceeding, including both Ford and Caterpillar, have opted to take service from a RES unaffiliated with ComEd shows that the offerings of those RESs are comparable, or superior, to Rate 6L.  See id.  
With respect to the City and DOE, they explained why their experiences were atypical because of the conditions they impose on suppliers.  Id.  
ComEd’s position is that the opposition of the few industrial customers that have participated in the proceeding under the IIEC and CACC banners confirms that although they have largely left Rate 6L service, they wish to preserve their free option to return to Rate 6L at any point of their choosing.  The Company states that the Commission should not elevate the private interests of a few customers in maintaining such a free option over the public interest in ensuring the timely transition to competition.  Ultimately, doing so would permit those customers best able to obtain savings in the competitive market to increase the costs borne by those classes of customers least able to do so.  See ComEd Reply Br. at 52-53.

NewEnergy’s Position


NewEnergy asserts that the concern that customers currently on or considering Rate RCDS would be deterred by a competitive declaration that prevents a customer from returning to Rate 6L is legitimate.  It believes that this concern could be mitigated by allowing the declaration to take effect by operation of law such that, if competitive conditions do not improve, the Commission likely would rescind the declaration.

IIEC’s Position

From the point of view of IIEC’s customers, the ComEd Petition is highly premature.  IIEC notes that Caterpillar sent out a request for proposals for extensions on RES contracts serving certain facilities in the ComEd service territory last summer, prior to ComEd’s filing.  Analysis conducted by Caterpillar demonstrated that RFP responses offered 6% decreases in the cost of energy supplied, but that such a decrease would be offset by recent CTC increases.  IIEC asserts that the analysis demonstrated that the total delivered cost of electric energy to Caterpillar’s relevant facility was estimated to be $176,000 more than supply by ComEd under Rate 6L and that annual CTC costs would approximate $1,300,000; therefore, Caterpillar concluded, based on the recommendation of its consultant, that it should not renew its RES contracts.  IIEC Ex. 5.0 at 4-5.  

IIEC notes that, from the point of view of large manufactures, uncertainty in the planning process needs to be minimized, because proper risk management tools are not currently available due to the immaturity of the market.  Further, IIEC is concerned that a competitive alternative to Rate 6L is not available, because adequate tools do not yet exist in the market to allow customers to protect themselves from price volatility and supply risk.  IIEC Ex. 6.0 at 3-4.  It states that pure fixed-price contracts are not available in the market, because suppliers are unwilling to accept the risk associated with CTCs.  Id.  IIEC illustrates this point by stating that suppliers, such as Mid-American, will not offer such products to end use customers because of their inability to protect themselves from CTC volatility.  

IIEC also discusses the fact that other customers have testified that there is an inability to secure electric power supply from alternative suppliers.  It observed that there was a general consensus among customers and customer representatives that if the Commission grants the ComEd Petition or allows the Petition to take effect as a matter of law, it would have the opposite effect to what ComEd intended: Ms. Juracek indicated it was ComEd’s intention to encourage market development (ComEd Ex. 1.0 at 8); however, customers participating in the retail markets today in the ComEd service territory and those attempting to participate have suggested that the Petition actually will encourage customers to return to or remain on Rate 6L.  Therefore, according to IIEC, ComEd’s Petition could have the opposite of its intended effect.  IIEC Ex. 1.0 at 12-13; See also DOE Ex. 1.0 at 24.  

DOE’s Position

DOE maintains that granting the Company’s Petition would have the effect of driving most Large 6L customers back to bundled Rate 6L service for the duration of the transition period.  The reason is that most of these customers seek a fixed-price multi-year contract that allows them to gain price stability, and, according to DOE, there will be no such product offered by the market as long as CTCs continue to be determined according to the present algorithm.  In addition, DOE asserts that the proposed prohibition of returning to Rate 6L after the June 2003 billing period means that customers who are taking service from a RES at that time, or who are taking PPO service at that time, could not later return to Rate 6L.  In short, DOE observes that these customers will be forced into PPO service, which the Company has promised to make less attractive to customers and alternate suppliers, or to rely on the near-term market. 

DOE recalls its own experience: the Fermi and Argonne Laboratories require a high degree of certainty in their power costs to permit them to budget programmatic activity, and the availability of Rate 6L provides that kind of certainty.  If the Company’s Petition is granted, DOE will recommend that DESC conduct another competitive solicitation for the two Labs, and that the Government ask for firm, fixed-price bids for  the net cost of power, including all delivery service charges and all CTCs. 

DOE explains that its witness would recommend its customers return to Rate 6L until at least June 2005 if no bids are received that provide guaranteed savings compared to the cost of service under Rate 6L.  DOE points out that similar predictions were made by witnesses Fults, Hauk, Bodmer, Brubaker and Schillinger.  DOE argues that the Company’s response in the form of bill comparisons for a hypothetical Rate 6L customer, who would realize significant savings from taking unbundled competitive service instead of Rate 6L does not stand up under close scrutiny.  First, DOE asserts that the unbundled delivery service savings of this hypothetical customer are based on PPO service, not the service and the prices that are offered by any RES.  Tr. 651-652. Second, the assumed market prices that ComEd contended were conservatively high are essentially based on modest percentage increases in the 2002 Period A MVECs, which are generally understood to be very low and which required Exelon to provide discounts to RESs in order to avoid wholesale return to the PPO last Spring.  Further, DOE contends that the unbundled prices in the ComEd comparison assumed the current distribution charge and the current transmission charge, despite the fact that ComEd has pending a 50 percent increase in its delivery services rates, and despite the fact that ComEd filed a petition with FERC in 2001 seeking an increase in its transmission rates of more than 100 percent.  In short, rather than utilize a set of unbundled prices that show the true extent of the risk that customers will carry by not taking Rate 6L, DOE asserts, ComEd chose a set of prices that are only marginally higher than the currently very low PPO prices that are being realized. 

BOMA’s Position

BOMA identifies the fact that competitive suppliers are split on the issue: Dr. O’Connor supports ComEd’s Petition taking effect subject to being rescinded by the Commission at a later date, while MidAmerican believes the plan is premature in that it will create more market uncertainty for those customers that have exercised choice.  BOMA, along with Staff and the other customer groups represented in this proceeding, however, overwhelmingly recognize the fatal timing of ComEd’s Petition.  

CACC’s Position

CACC contends that if the Commission were to grant ComEd’s Petition, it is likely that customers who can return to Rate 6L will return, and those caught in the competitive market will face increased uncertainty, which will translate to higher effective RES prices.  It is likely that if the Commission were to approve ComEd’s Petition, customers would choose the least-risk option and remain on Rate 6L for as long as possible.  See CACC Ex. 1.0 at 21.  

CACC asserts that ComEd’s incentive to have customers return to Rate 6L is clear: by discouraging customers from entering the competitive market, ComEd would reduce its obligation to reduce its rates by the “mitigation factor.”  See BOMA/CACC Ex. 1.0 at 9-11.  See also 220 ILCS 5/16-102.  CACC states that the mitigation factor is a statutory rate reduction that represents the amount that is attributed to new revenue sources and cost reductions realized during the mandatory transition period.  See 220 ILCS 5/16-102.  However, CACC points out that ComEd is required to provide this rate reduction only to customers who enter the competitive market.  See id.  Thus, CACC concludes, by discouraging customer choice, ComEd increases its revenues.  See BOMA/CACC Ex. 1.0 at 9-11.

Commission Analysis and Conclusion


As was true for the last two issues, there is no requirement in Section 16-113 that requires the Commission to consider customer and supplier reaction.  Moreover, the arguments pertaining to the likely results of a competitive declaration are not relevant to the decision in this Order.

K. Other


Parties make various arguments under this heading that have no bearing on a competitive declaration or that have been dealt with in other portions of this Order.  

V. Proposed Amendments To 6L

A. New Customers

ComEd’s Position

ComEd recommended several amendments to Rate 6L to be implemented with a competitive declaration.  The first proposed revision provides that, beginning with the June 2003 billing period, Rate 6L service would not be available to customers with total peak period demands of 3 MW or greater, except that such customers who are receiving service under Rate 6L as of the first day of their June 2003 billing period and continue to do so, could remain on the rate through their May 2006 billing period.  See ComEd Ex. 1 at 3.  If such a customer leaves the rate at any time during the three-year period between the customer’s June 2003 and June 2006 monthly billing periods, Rate 6L would no longer be available to that customer.  See id. at 3-4.  No customer with a peak period demand of 3 MW or greater could take service under Rate 6L as of the June 2006 billing period.  See id. at 4.  ComEd stated that these changes were consistent with the provisions of Section 16-113.    

CACC’s Position

CACC contends that new customers that locate within ComEd’s service territory should be given an option to take service under Rate 6L or to take delivery services for the duration of the mandatory transition period.

CACC maintains that ComEd has failed to present any evidence to justify the proposed restriction in the availability of service to new customers under Rate 6L.  It agrees with Dr. Haas that this restriction would discourage potential new large customers and employers from locating in ComEd’s service territory.  (See Staff Ex. 3.00 at 39).  In these difficult economic times, CACC argues, it would be bad public policy for the Commission to allow the Company to adopt rules that would discourage economic development and reduce a potential increase in tax revenues for the State of Illinois.

Staff’s Position


Staff avers that if the Commission determines there is sufficient evidence to make a finding that Rate 6L for 3MW and larger customers, or some other identifiable subset of Rate 6L, is competitive, it should consider modifying the proposal in order to provide some safeguards and correct some of ComEd's proposed tariff changes.  Dr. Haas recommends that new 3 MW and larger customers that enter the ComEd service territory be given the choice of being provided service on Rate 6L for the remaining duration of the service or on delivery services.  He maintains that ComEd's proposal regarding eligibility for Rate 6L may discourage potential new large customers and employers from locating in the Chicago market.  Staff further argues that, because there are other states adjacent to Illinois with regulated and stable rates, customers may choose to locate elsewhere rather than risk exposure to the uncertainty present in the Illinois electric market.  

Commission Analysis and Conclusion

Based on our agreement with its position that, during the Section 16-113(b) three-year transition period, the services provided by ComEd will be non-competitive, the Company indicated in its Initial Brief that it would not object to customers that are new to its system being allowed to initiate service under Rate 6L.  Accordingly, we find that it would be appropriate to allow such customers to initiate service under Rate 6L during, and subject to the other terms of, the transition period.  

B. Extension of transition period for customers on rate

ComEd’s Position

ComEd argued that Staff’s extension is not required by the terms of the statute, and no clear need for it has been shown.  Such an extension would create additional uncertainty with respect to its load serving obligations.  See ComEd Ex. 10 at 10-11; ComEd Ex. 11 at 8.  The Company did indicate, however, that it might be willing to allow such customers to stay on Rate 6L if the accounting treatment were resolved and if there were a binding notice provision where those customers still taking service as of December 2005 notified ComEd that they would continue taking service under Rate 6L through December 2006.  ComEd Ex. 11 at 8.

CACC’s Position

CACC agrees with Staff that, due to the fact that a “significant portion” of the customers in the 3 MW and greater subset of Rate 6L have not been offered service alternatives to Rate 6L or have failed to elect to take service from a RES, there is no need to add a further layer of uncertainty to the marketplace by forcing these customers into the competitive market six months before the rules for the end of the mandatory period are in place.

Staff’s Position

Dr. Haas suggests that if the Commission believes there is sufficient evidence to make a determination that Rate 6L for 3MW and larger customers, or some other identifiable subset of Rate 6L, is competitive, the Commission should consider modifying Rate 6L to make it available to existing Rate 6L customers through the end of 2006, when delivery service customers are relieved of the obligation to pay transition charges.  He noted that ComEd's current Petition leaves a six-month gap between the end of the availability of Rate 6L (June 1, 2006) and the end of ComEd's right to charge transition charges (December 31, 2006).  

This is a concern to Staff, considering the fact that a significant portion of 3MW and larger customers either have not been offered service alternatives to Rate 6L or have not found the market offerings attractive relative to Rate 6L.  Staff further argues that since CTCs are a non-market adder to the costs of DST service, the continued existence of CTCs during the six-month overlap is not likely to make their introduction to the unregulated market very favorable in comparison to the Rate 6L rates and service upon which these customers have depended.  

Commission Analysis and Conclusion

Based on our decision on the accounting issue, ComEd has indicated that it would be willing to allow those customers that were then taking service under Rate 6L, if they provided a binding notice by December 2005 of their intent to remain on the rate through the December 2006 billing period, to continue to take service under that rate through that period.  Given that ComEd is willing to extend the transition period to December 2006, if a customer provides a binding notice by December 2005, we see no reason not to allow those customers to remain on Rate 6L for that period as a non-competitive service.

C. Extension of return option for customers not on rate

ComEd’s Position

ComEd, responding to arguments made by Staff, DOE and NewEnergy that customers on long-term contracts should be allowed to notify ComEd by June 2003 that they would return to Rate 6L at the end of their contract term, argued that this was inconsistent with the terms of the Act and that Staff had failed to resolve the apparent inconsistency between this recommendation and its accounting concerns.  The Company also pointed out that such a notice procedure might not work for customers.  Id.  See also Tr. 912.

IIEC’s Position

IIEC witness Kelly recommended that customers currently on long-term contracts be given the option to return to Rate 6L after 2003.  IIEC Ex. 5.0 at 6.  Dr. Haas also has suggested that if the Commission disregards his recommendation simply to deny ComEd’s Petition, then customers on special contracts, PPO service, or RES service should be given the opportunity to return to Rate 6L.  Staff Ex. 3.0 at 3.  Under his proposal, as IIEC understands it, Rate 6L would remain available for the foreseeable future to 3 MW and over customers who have not voluntarily abandoned their option to return to Rate 6L, thereby allowing customers to “self select” their status in relation to the competitive market.  Dr. Haas notes that it is ComEd’s position that these customers are “...sophisticated, rational customers with significant energy market expertise . . .” Staff Ex. 3.0 at 35.  Under his approach customers, electing to leave Rate 6L and not return would constitute an “identifiable customer segment” with unregulated alternatives.  Staff Ex. 3.00 at 35.  

Trizec’s Position

If ComEd’s Petition goes into effect, those customers on delivery services as of the June 2003 billing period would not have the option of returning to Rate 6L.  Consequently, ComEd delivery services customers who have entered into long-term contracts for electricity supplied by RESs would never have the opportunity to determine whether they should go back on Rate 6L. NewEnergy Ex. 1 at 21.  This is unfair because customers who led the way in the purchase of competitive electricity should not lose their right to return to Rate 6L after they entered into long-term contracts with the understanding that they could later return to Rate 6L. Trizec Ex. 1.0 at 9.

Trizec witness Turner recommended that those customers with competitive supply contracts expiring on or after June 2003 should have a one-time opportunity to return to Rate 6L at the time of contract expiration.  Trizec Ex. 1.0 at 6.  These customers should be required to make a declaration to ComEd that they were receiving electricity under a competitive supply contract on or before July 18, 2002 (i.e., the date ComEd made its filing in the case) and specify the billing month in which the supply contract expires. Trizec Ex. 1.0 at 10.  On or before the expiration of the supply contact, the customer can determine its competitive supply options and inform ComEd that it has chosen either to continue delivery services or to take advantage of a one-time opportunity to return to Rate 6L.  Trizec Ex. 1.0 at 10.  

Trizec argues that customers currently being served under long-term competitive supply contracts should have the right to make their decision whether to return to Rate 6L or to continue under the current contract at the time it expires (without having to pay ComEd for that option) because these customers entered into a competitive supply contract with the understanding that they could return to Rate 6L without any additional charges when the RES contract expired. 

DOE’s Position

ComEd’s proposal is that any customer taking any other service on June 1, 2003 would be preempted from the risk management benefits that are provided by Rate 6L service.  To rectify this, DOE recommends that, if the Commission decides to accept the Company’s petition, it modify the terms to provide each such customer a one-time opportunity to move back to Rate 6L service upon the expiration of its contract.  As Dr. Swan stated, “...this could be implemented fairly simply by having each such customer notify the Company and the Commission that it has such a contract and what is the expiration date of that contract.  Then the customer could opt to return to Rate 6L on that date.”  DOE Ex. 1.0 at 21-22.  This would have the effect of treating customers with existing contracts that expire after June 1, 2003 on the same basis as all other Large Rate 6L Customers.

CACC’s Position

Another component of ComEd’s proposal would harm those customers with demands equal to or greater than 3 MW who are being served under the terms of a special contract or the PPO, or those customers being served by RES supply.  Under Edison’s proposal, such customers would be ineligible for Rate 6L if their contracts terminate after May 2003.  See ComEd Ex. 1.0 at 3.  See also CACC Ex. 1.0 at 5.  CACC argues that it would be unfair to penalize these customers in such a manner since these contracts were entered into based upon the reasonable expectation that the customers could return to Rate 6L later.  

Additionally, CACC suggests that such customers may not have positive CTCs, in which case they would be foreclosed from taking PPO service as well.  In that circumstance, their only option would be to take service under Rate HEP or to enter into contracts with RESs.  In short, the protection afforded by both the PPO and Rate 6L would be denied to these customers, simply because they happen to have entered into contracts that have terms that extend beyond June 1, 2003.  

There is ample evidence that some federal facilities would be heavily impacted if this aspect of Edison’s proposal is not revised.  For example, the GSA contract with Exelon for seven separate facilities runs through December 2005.  Id. at 21.  At that time, these facilities may be able to take whatever PPO service is being made available if they have positive CTCs.  Id.  Otherwise, they will be forced into the market either through the HEP rate or through service from a RES.  Id.  The Navy’s Great Lakes facility is in a similar but more peculiar circumstance due to a special contract with the Company which expires in 2006.  

CACC requests that the Commission direct ComEd to revise its proposal in order to provide customers with loads of 3 MW or greater who are taking service under existing contracts that expire after June 1, 2003 a one-time opportunity upon expiration of those contracts to resume taking service under Rate 6L.
Staff’s Position

Staff suggests that 3MW or greater customers affected by the competitive declaration be afforded sufficient opportunity to return to Rate 6L from special contracts, the PPO, or RES service.  Staff suggests that such customers have thirty days prior to the end of their PPO, special contract, or RES contract service to decide whether to return to Rate 6L service or move permanently to DST service.  Staff’s suggestion is based on the fact that ComEd has chosen to request this competitive declaration; customers had no way of knowing of when such a request would be made and when their option to return to Rate 6L would be revoked.  Therefore, some customers would not be in a position to exercise their right to Rate 6L service due to existing contracts.  Staff asserts that its suggestion is consistent with the fact that ComEd has a full requirements contract with Exelon (guaranteed power at a fixed price) through the end of 2004 and, therefore, there is minimal, if any, quantity risk and no price risk placed on ComEd by this proposal.  

Commission Analysis and Conclusion


We agree with the intent of Staff’s proposal to require ComEd to allow customers that are taking service under competitive contracts to return to service under Rate 6L by giving thirty days notice prior to the end of their contracts.  Such a procedure is not required by Section 16-113. However, we recognize that parties have been attempting to reach a compromise on this issue and the Commission urges the parties to continue discussions in hopes of reaching a resolution. The Commission urges the parties to arrive at an agreement. If one can be reached, it can be presented when ComEd files its tariff amendments in compliance with this order. We would expect to review the role of an appropriate return option for customers currently on alternative service contracts in the success of the implementation of the competitive declaration.

D. Eligibility criteria

ComEd’s Position


The criteria proposed by ComEd are, it avers, consistent with already existing provisions of Rate 6L that are used to determine a customer’s eligibility for electing other rate options based on reductions in demand.  Staff has not explained why there should be a departure from these criteria, which were previously reviewed and approved by the Commission, and ComEd has been unable to agree with Staff on alternative criteria.  See ComEd Ex. 2 at 6-7.  

Staff’s Position

 Staff argues that the criteria used under Rate 6L to determine inclusion in the 3MW or greater group should mirror the criteria used to determine whether a customer has fallen out of such group.  

Under ComEd's proposal, a customer would fall into the over 3 MW subgroup if it exceeds 3 MW in any calendar year during on-peak periods in at least three months.  However, Staff showed that a customer would fall out of this group only after demand remains below 3 MW for 24 months or below 2 MW for 16 months.  Staff concludes that the criteria suggested by ComEd are lopsided and unfair to customers.  Staff provided the example of a non-3MW DST customer that peaks unexpectedly for three months in a 12-month period that would suddenly lose entitlement to Rate 6L service.  Staff argues that while it has to show “eligibility” for only three months in order to qualify, it could not return to Rate 6L service without showing “ineligibility” for 24 consecutive months, or its demand falls precipitously to below 2 MW for 16 consecutive months.  Staff opines that this may introduce perverse incentives for companies to remain small in order to remain out of the unregulated market. 

Therefore, Staff recommends that the same or similar set of criteria used to determine a change of status into the 3 MW and larger group be used to determine a change of status out of such group.

CACC’s Position

CACC agrees with Staff that ComEd’s proposal leads to perverse incentives and the possibility of unfair treatment of customers, and argues that the Company has failed to justify the imposition of this asymmetrical treatment.

Commission Analysis and Conclusion

The Commission directs ComEd to utilize the same criteria to determine a change of status into the 3 MW and greater customer segment as is used to establish a change out of this segment.  ComEd contends in its Reply Brief that the criteria were established to minimize the administrative costs and customer confusion that could result from frequent changes in status from one tariffed rate to another.  We note that, based on the competitive declaration, the result of a change of status has more serious implications for retail customers.  We note that ComEd, in its Brief on Exceptions, proposed amendatory tariff language to Rate 6L consistent with this conclusion and that Staff, in its Reply Brief on Exceptions, had no objection thereto.  Therefore, the Company is directed to amend its tariffs accordingly.

VI. Accounting Issues

A. Accounting Treatment of Revenues and Expenses

1. During three-year mandatory period for tariffed service

Commission Analysis and Conclusion

Under Section 16-113(b), the Company is required to provide service to certain customers on a tariffed basis for a period of three years following the date the service is declared competitive.  Since this is a tariffed service that the utility is obligated to provide, traditional “above-the-line” regulatory accounting is acceptable. 

Since this is an uncontested issue, the Commission concludes that such accounting for the three-year period during which Rate 6L must be provided as tariffed service after it is declared competitive is accepted.

2. After three-year mandatory period

Staff’s Position

According to Staff, if there are any customers remaining on Rate 6L after the three-year period, they would no longer be receiving a tariffed service and, therefore, the accounting for the revenues and costs associated with a non-tariffed service would be different than the accounting for a tariffed service.  Thus, Staff recommends that the Commission order the Company to file a report with the Chief Clerk of the Commission within 30 days of the end of the three-year period, with a copy to the Manager of Accounting.  The report should indicate the following:

1. the number of customers remaining on Rate 6L as of the end of the three-year period;

2.
the methodology for allocating the costs associated with Rate 6L as a competitive non-tariffed service; and

3.
the accounts to which revenues and costs associated with Rate 6L will be recorded. Staff Ex. 1.00 at 4-5.

ComEd’s Position

ComEd recommends that the Commission reject Staff’s proposal because it is unnecessary.  It notes that its proposal provides that no customers with loads of 3MW or more would remain on Rate 6L after the three-year period.  Specifically, under ComEd’s proposal, if any 3MW and above customer who is being served under Rate 6L does not make a timely election to be served under Rate RCDS (delivery service) with electric power supplied either by a RES or through the PPO at the end of the period, that customer would be served by ComEd only under Rate HEP.  Thus, ComEd concludes there is no need for the requested report.

Commission Analysis and Conclusion

The Commission agrees that, as ComEd’s proposal currently stands, there is no need for the report.  Given, however, that ComEd is not barred from continuing to offer Rate 6L after the three-year period, we conclude that if ComEd allows customers 3MW and larger to remain on Rate 6L after such period, then it shall file the report as requested by Staff.  If ComEd’s proposal does not change, the Company is directed to file a report indicating which customers failed to elect to be served by a RES or through the PPO and were switched to Rate HEP.

B. Ratemaking Treatment of Revenues and Cost under Rate 6L pursuant to Section 16-111(d)

Staff’s Position

According to Staff, should the Company request an increase in base rates pursuant to Section 16-111(d), the Commission is required to exclude the costs and revenues that are associated with competitive service in setting rates.  Therefore, Staff suggests that the Company be put on notice that if it were to file for a rate increase under Section 16-111(d), an allocation methodology for cost allocation between competitive and non-competitive service must be provided to exclude costs and revenues used in setting rates.  Staff does not take issue with ComEd's interpretation that tariffed services provided during the statutorily required transition period provided for under Section 16-113(b) are not "competitive services" within the meaning of Section 16-111(d).

ComEd’s Position

ComEd contends that tariffed services provided during the statutorily-required transition period under Section 16-113(b) are not “competitive services” within the meaning of this section.  Thus, ComEd argues, the requirement to file an allocation methodology to exclude costs and revenues associated with competitive services if it were to file for a rate increase under Section 16-111(d), which Staff believes applies, would not apply to the continued provision of Rate 6L pursuant to the statutory grandfather provision after a competitive declaration.  ComEd asserts that it would be a tariffed and regulated offering.  Thus, according to ComEd, should it make a filing under Section 16-111(d), no separation of the revenues and expenses associated with this offering should be required.

Commission Analysis and Conclusion

Section 16-111(d) pertains to requests for rate increases by electric utilities during the mandatory transition period.  If ComEd were to make such a filing for those customers 3MW and larger remaining on Rate 6L for the three-year period mandated by Section 16-113(b), no distinction between competitive and non-competitive services would be required because the service would still be a non-competitive tariffed service.

VII. Initiation of Monitoring Proceeding

While the Commission will neither approve nor deny the Petition, but allow it to take effect by operation of law, the Commission shares Staff’s and Intervenors’ concerns about the development of the retail market.  Accordingly, the Commission will initiate on its own motion a proceeding to monitor the ongoing development of the marketplace for customers 3MW and greater.  The record in the instant proceeding shall be incorporated into this new proceeding.


By initiating this proceeding, the Commission intends to track the nature of the competitive market on a forward-going basis.  This proceeding will serve as a forum and mechanism for the Commission’s consideration and monitoring of competitive developments.  The findings within the market monitoring proceeding may lead the Commission to determine that Rate 6L for customers 3MW and greater is either competitive or not competitive. Moreover, by initiating this proceeding now rather than later, the Commission is able to promptly address any deterioration in competitive conditions.

VIII. Findings and Orderings Paragraphs

The Commission, having considered the entire record, and being fully advised in the premises, is of the opinion and finds that:

(1) ComEd is an Illinois corporation engaged in the transmission, sale and distribution of electricity to the public in Illinois, and as such is a public utility within the meaning of Section 3-105 of the Public Utilities Act, and an electric utility as defined in Section 16-102 of the Public Utilities Act;

(2) the Commission has jurisdiction over ComEd and over the subject matter of this proceeding pursuant to Section 16-113 of the Public Utilities Act;

(3) the Commission has carefully considered all of the evidence submitted in this proceeding;

(4) the findings of fact set forth in the prefatory portion of this Order are supported by the evidence of record and are hereby incorporated into these findings;

(5) the Commission, in its review of the evidence, finds that competitive conditions in the ComEd service territory for Rate 6L customers 3MW and greater exist in considerable degree; however, there are sufficient concerns about recent developments that cause the Commission to refrain at this time from either granting or denying ComEd’s Petition;

(6) in recognition of many of the intervenors’ arguments concerning future possibilities that could lead to a decrease in competition for this particular customer segment the  declaration  will take effect by operation of law;
(7) ComEd’s proposed tariff amendments to its Rate 6L, with modifications approved above, are consistent with the provisions of Sections 16-103 and 16-113; and ComEd is directed to place these tariff amendments into effect in compliance with this Order;

(8) ComEd shall file the new tariff amendments authorized to be filed by this Order within 10 days of the date of the Order to become effective on December 1, 2002 and to become operational on the first day of ComEd’s June 1, 2003 monthly billing period;

(9) the confidential materials that were submitted on a redacted basis or addressed in camera during the pendency of this proceeding shall continue to be exempt from public disclosure pursuant to Section 4-404 of the Public Utilities Act;

(10) pending the resolution of the remaining issues resulting from the bifurcation of the Company’s Petition, this Order shall be an Interim Order;

(11) ComEd shall file its tariff amendments to Rate HEP within 10 days of the date of this Interim Order, in accordance with the Administrative Law Judges’ ruling of September 4, 2002, and said tariff amendments shall be consistent with the testimony filed by the Company heretofore;

(12) in accordance with the Administrative Law Judges’ ruling of September 4, 2002, within 30 days of the filing of the tariff amendment to Rate HEP, parties shall file their rebuttal testimony and surrebuttal testimony shall be filed within 14 days thereafter;

(13) the Commission on its own motion will initiate a proceeding to monitor the ongoing development of the marketplace for customers 3MW and greater.  The Commission further instructs that the record in the instant proceeding be incorporated into this new proceeding.

IT IS THEREFORE ORDERED by the Illinois Commerce Commission that the Company’s Petition for competitive declaration shall be deemed to be granted by operation of law.

IT IS FURTHER ORDERED that ComEd is hereby authorized and directed to file new tariff amendments containing terms and provisions consistent with and reflective of the findings and determinations contained herein; and

IT IS FURTHER ORDERED that the Commission initiates on its own motion a proceeding to monitor the ongoing development of the marketplace for customers 3MW and greater.  The record in the instant proceeding shall be incorporated into this new proceeding.

IT IS FURTHER ORDERED that all motions, petitions, and objections which remain undisposed of shall be disposed of consistent with the conclusions contained herein; and

IT IS FURTHER ORDERED that this Interim Order is not final and is not subject to the Administrative Review Law.
By Order of the Commission this 14th day of November, 2002.








(SIGNED) KEVIN K. WRIGHT










Chairman

Commissioners Kretschmer and Squires dissented.

Commissioner Kretschmer will be filing a dissenting opinion.
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