LSC 125 0411

125th General Assembly

Regular Session . B. No.

2003-2004

A BILL

To enact sections 4719.25 to 4719.37 of the Revised
Code to establish certain restrictions regarding
tel ephone solicitations, to require the Attorney
Ceneral to provide for a do-not-call registry of
residential tel ephone nunmbers, and to provide

certain renedi es and penalties for violations.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 4719.25, 4719.26, 4719.27, 4719. 28,
4719. 29, 4719.30, 4719.31, 4719.32, 4719.33, 4719.34, 4719. 35,
4719. 36, and 4719. 37 of the Revi sed Code be enacted to read as

foll ows:

Sec. 4719.25. As used in sections 4719.25 to 4719.37 of the
Revi sed Code:

(A) "Automatic tel ephone dialing systenl neans equi pnent

capable of using a random or sequential nunber generator to call

t el ephone nunbers produced or stored by the equi pnent.

(B) "Established business rel ationshi p" neans a rel ationship

in which a called party has made a purchase from or paynent or

donation to the tel ephone solicitor or its representative or to

the entity on whose behalf a tel ephone solicitation is nade during

the eighteen nonths prior to the tel ephone solicitation

(Q) "Person" neans an individual, group, or unincorporated
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association, or any limted or general partnership, corporation,

or ot her business entity.

(D) "Representative" neans an individual who is enpl oyed,

appoi nted, or authorized by a tel ephone solicitor to neke

tel ephone solicitations.

(E) "Tel ephone solicitation" neans a connunication to a

person that is initiated by or on behalf of a tel ephone solicitor

or _a representative and either represents a price, quality, or

availability of goods or services or is used to induce the person

to purchase goods or services, including, but not linited to,

i nducenent through the offering of a gift, award, or prize.

(F) "Tel ephone solicitor” neans a person that engages in

tel ephone solicitation directly or through one or nore

representatives either froma location in this state or froma

| ocation outside this state to persons in this state. "Tel ephone

solicitor" includes, but is not limted to, any such person that

is an owner, operator, officer, or director of, partner in, or

ot her individual engaged in the managenent activities of, a

busi ness.

(G "Unsolicited tel ephone solicitation" neans a tel ephone

solicitation other than one that nmeets either of the foll ow ng

condi tions:

(1) It is made in response to an express witten or verba

request by the called party.

(2) It is made in connection with an established busi ness

relationship with the called party, unless the called party has

communi cated a desire to no | onger receive a tel ephone

solicitation fromthe tel ephone solicitor or its representative or

fromthe entity on whose behalf the solicitation is nade.

Sec. 4719.26. (A) No tel ephone solicitor or representative
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shall nmake or cause to be made an unsolicited tel ephone

solicitation to a tel ephone nunber nore than thirty days after the

nunber appears on _a do-not-call registry provided for pursuant to
division (A or (B) of section 4719.28 of the Revi sed Code.

(B) No tel ephone solicitor or representative shall nmake or

cause to be nade a tel ephone solicitation to any residential

t el ephone service subscriber in this state other than between 8

am and 9 p.m local tinme at the subscriber's |ocation.

(C) Wth respect to an outbound tel ephone solicitation, no

t el ephone solicitor or representative shall abandon the call by

failing to connect the call to a live person within two seconds

after the conpleted greeting by the party answering the call,

unl ess the tel ephone solicitor or representative neets all of the

following criteria:

(1) The tel ephone solicitor or representative uses technol ogy

t hat ensures abandonnent of no nore than three per cent of al

answered calls, neasured per day per calling canpaign.

(2) For each call placed, the tel ephone solicitor or

representative allows the tel ephone to ring for at least fifteen

seconds or four rings before disconnecting an unanswered call.

(3) If alive person is not available to speak with the party

answering the call within two seconds after that party's conpl eted

greeting, the telephone solicitor or representative pronptly plays

a recorded nessage that states the nane of the entity on whose

behalf the call was placed and a toll-free tel ephone nunber that

the party may call to be placed on a do-not-call list for that
entity under section 4719.27 of the Revi sed Code.

(4) The tel ephone solicitor or representative retains records

establishing conpliance with section 4719. 27 of the Revised Code.

(D) Wthin the first sixty seconds of a tel ephone call that

is a tel ephone solicitation and before requesting any financial
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information or conveying to the party answering the call any

substantive infornmati on about a prize, good, or service, no

t el ephone solicitor or representative shall fail to do all of the

fol |l owi ng:

(1) State the tel ephone solicitor's or representative's true

nane_and the nane of the entity on whose behalf the solicitation

is being nmade;

(2) State that the purpose of the call is to effect a sale;

(3) Identify any good or service being sold.

(E) VWhoever violates division (A, (B, (OQ. or (D) of this

section is quilty of a felony of the fifth deqgree.

Sec. 4719.27. (A (1) No telephone solicitor or representative

shall fail to maintain or cause to be maintained a do-not-cal

list of the tel ephone nunbers of all residential tel ephone service

subscri bers who have requested of the tel ephone solicitor or

representative that they not receive tel ephone solicitations on

behal f of a particular entity for which the tel ephone solicitor or

representative has nnde tel ephone solicitations. No tel ephone

solicitor or representative shall fail to record the request and

pl ace the tel ephone nunber on the list at the tine the request is

nade.

(2) For ten years after the date of a request under division

(A) of this section, no tel ephone solicitor or representative

shall nmake or cause to be made a tel ephone solicitation, to a

tel ephone nunber on a list required by division (A) of this

section, on behalf of the particular entity for which that list is

mai_nt ai ned.

(3) For any telephone solicitation nade using a prerecorded

or artificial nessage player, no tel ephone solicitor or

representative shall fail to include or fail to cause to be
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included a toll-free tel ephone nunber that a called party nmay cal

to request that the called party's tel ephone nunber be included on

the do-not-call list required by this section.

(4) Nothing in division (A(1)., (2). or (3) of this section

applies with respect to tel ephone calls made necessary by an

energency affecting public health or safety.

(B) Whoever violates division (A(1). (2)., or (3) of this

section is quilty of a felony of the fifth degree. Regardl ess of

who mai ntains the do-not-call list reqguired by division (A (1) of

this section, an entity on whose behalf a tel ephone solicitation

is made is liable for any violation of division (A(1), (2), or

(3) of this section.

Sec. 4719.28. The attorney general shall provide for a

do-not-call reqgistry for the benefit of residential telephone

service subscribers in this state, by doing either of the

following at the attorney general's discretion and with reasonabl e

public notice:

(A) Inlieu of providing for a reqgistry under division (B) of

this section, accepting for the purpose of this section any

nati onal do-not-call-type reqgistry established and nmi ntai ned by a

federal agency, including, but not limted to, a reqgistry

mai nt ai ned pursuant to 16 C.F. R 310. Beginning on the effective

date of that acceptance, sections 4719.25 to 4719.37 of the

Revi sed Code, and all the duties, authority, renedies, and

penalties provided in those sections., apply with respect to a

regi stry under this division.

(B) Begi nning on January 1, 2004, devel oping and thereafter

operating and maintaining, including by contract awarded pursuant

to section 125.11 of the Revised Code, a do-not-call reqgistry in

accordance with section 4719.29 of the Revi sed Code.
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Sec. 4719.29. (A The do-not-call reqistry authorized under
division (B) of section 4719.28 of the Revised Code shall be in a

secured el ectronic data base consisting only of residential

t el ephone nunbers, including wireline tel ephone service nunbers,

facsinml e machi ne nunbers, and wirel ess tel ephone service nunbers.

Only the nunbers of those residential tel ephone service

subscri bers that have requested inclusion on the reqgistry in

accordance with procedures prescribed by rul es adopted under
section 4719.32 of the Revised Code shall be included on it. Those

procedures shall provide that a request may be made by mmil or

through the internet or a toll-free tel ephone nunber. The reqgistry

also shall be nmade available in printed form

(B) The reqistry devel oped. operated. and nmi nt ai ned under
di vision (B) of section 4719.28 of the Revised Code shall be nmde

avail abl e to any person upon request pursuant to procedures

prescribed by rules adopted pursuant to section 4719.32 of the

Revi sed Code, which procedures shall require paynment of a

reasonable distribution fee, specified in the rules, in order to

obtain a copy of or access to the registry. The rules also shall

provide that a residential tel ephone service subscriber who

requests to have its residential tel ephone nunber or nunbers

included on the registry shall pay no fee or charge for any such

listing and that the tel ephone nunber shall remain on the reqistry

until renpved by request of the subscriber.

(G Al fees authorized under division (B) of this section

shall be paid to the attorney general and deposited to the credit

of the do-not-call reqgistry fund, which is hereby created in the

state treasury., to be used to pay the costs of devel oping.

operating, and maintaining the registry authorized under diVvision

(B) of section 4719.28 of the Revised Code, including any costs

arising under a contract authorized by that division.
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(D) _The do-not-call registry devel oped. operated. and

mai nt ai ned pursuant to division (B) of section 4719.28 of the

Revi sed Code, and any infornmtion received or maintained for the

pur pose of the reqgistry by the attorney general or any contractor

in connection with a tel ephone nunber or subscriber., is not a

public record for purposes of section 149.43 of the Revi sed Code.

Sec. 4719.30. (A (1) No person shall possess., disclose, or

use, including for the purpose of selling, renting, or |leasing, a

do-not-call reqistry provided for under division (A or (B) of

section 4719.28 of the Revised Code, a do-not-call |ist under

section 4719.27 of the Revised Code, or any information received

or maintained in connection with a tel ephone nunber on the

registry or list or with the associ ated subscriber, for any

pur pose ot her than conplying with sections 4719.25 to 4719. 37 of

the Revised Code and applicable federal |law or with a | awful court

order or subpoena directing disclosure or use.

(2) Notwi thstanding division (A)(1) of this section, a

tel ephone solicitor or representative may do either of the

foll owi ng:

(a) Disclose or forward to or share with the entity on whose

behalf it nmakes tel ephone solicitations any information received

or maintained in connection with a tel ephone nunber on a list it

mai ntains for that entity under section 4719.27 of the Revised

Code or with the associ ated subscri ber;

(b) Disclose or forward such information to, or share it

with, any other entity provided that the tel ephone solicitor or

representative first obtains the express witten or recorded

consent of the subscriber. No tel ephone solicitor or

representative shall fail to retain that consent for a m ni num of

one vear after the date the subscriber's information was | ast

shared pursuant to the consent.
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(BY(1) Division (A of this section does not apply to the

possessi on, disclosure, or use by the attorney general. or _any

enpl oyee of the office of the attorney general in the course of

that enploynent, of a do-not-call reqistry provided for under
division (A or (B) of section 4719.28 of the Revised Code, a

do-not-call list under section 4719.27 of the Revised Code, or any

i nformation received or naintained in connection with a tel ephone

nunber on the reqgistry or list or with the associ ated subscri ber,

if the purpose of such possession, disclosure, or use is to

devel op, operate, or maintain the reqgistry; enforce sections
4719.25 to 4719. 37 of the Revised Code; pursue an action under

section 4719.34 of the Revised Code; or comply with a |awful court

order or subpoena directing disclosure or use.

(2) Division (A of this section does not apply to the

possessi on, disclosure, or use by a contractor under division (B)

of section 4719.28 of the Revised Code, or any agent or enpl oyee

of the contractor in the course or that agency or enploynent, of a

do-not-call reqgistry provided for under division (B) of section

4719.28 of the Revised Code or any information received or

nmai ntai ned in connection with a tel ephone nunber on the reqgistry

or with the associ ated subscriber, if the purpose of such

possession, disclosure, or use is to devel op, operate, or nmintain

the registry; assist the attorney general in the enforcenent of
sections 4719.25 to 4719. 37 of the Revised Code; assist the

attorney general in the pursuit of an action under section 4719.34

of the Revised Code: or conply with a lawful court order or

subpoena directing disclosure or use.

Sec. 4719.31. Any conpany that provides a | ocal telephone

directory to a tel ephone service subscriber in this state shal

include in the directory a notice that describes the do-not-cal

registry in effect pursuant to division (A or (B) of section
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4719.28 of the Revised Code and the do-not-call lists required

under section 4719.27 of the Revised Code and that provides

conpl ete informati on on procedures for a residential telephone

subscriber to have its residential tel ephone nunber or nunbers

included on any such registry or |ist.

Sec. 4719.32. The attorney general. in accordance with

Chapter 119. of the Revised Code, shall adopt the rules required

by section 4719.29 of the Revised Code if the attorney genera

provides for a reqistry pursuant to division (B) of section

4719. 28 of the Revised Code and nmay adopt any other rules the

attorney general considers necessary to carry out sections 4719.25

to 4719. 37 of the Revised Code.

Sec. 4719.33. (A) If the attorney general, as a result of

conplaints or the attorney general's own inquiries, has reason to

bel i eve that a person has engaged, isS engaging, or is preparing to

engage in a violation of section 4719.30 or any provision of
section 4719.26 or 4719.27 or _a rule adopted under section 4719. 32

of the Revised Code, the attorney general may investigate the

al | eqged vi ol ation.

(B) For purposes of an investigation under division (A of

this section, the attorney general nay adnini ster oaths, subpoena

w t nesses, adduce evidence, and require the production of any

book, docunent, record, or other relevant matter. If the matter to

be produced is |located outside this state, the attorney general

may desi gnate representatives, including officials of the state in

which the matter is located, to inspect the matter on the attorney

general's behalf. The person subpoenaed may neke the matter

avai lable to the attorney general at a convenient |ocation within

the state or pay the reasonabl e and necessary expenses for the

attorney general or the attorney general's representative to

exanine the matter at the place where it is |ocated, provided that
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expenses shall not be charged to a party not subsequently found to

have engaged in a violation of section 4719.30 or any provision of

section 4719.26 or 4719.27 or _a rule adopted under section 4719. 32

of the Revised Code. The attorney general nmay respond to sinlar

requests fromofficials of other states.

(G A person subpoenaed under this section nay file a

petition to extend the day on which the subpoena is to be returned

or to nodify or quash the subpoena, for good cause shown, in the

court of commpn pleas of Franklin county or of the county in this

state in which the person resides or in which the person's

princi pal place of business is |ocated. The person may file the

petition at any tine before the day of return specified in the

subpoena or within twenty days after the service of the subpoena,

whi chever is the shorter period.

(D) A person subpoenaed under this section shall comply with

the terns of the subpoena unless, prior to the date for return

specified in the subpoena or as extended, the court orders

otherwise. |If a person fails without | awful excuse to obey a

subpoena or _to produce relevant matter, the attorney general nmay

apply to a court of common pleas for an order that does one or

nore of the foll ow ng:

(1) Adjudges the person in contenpt of court;

(2) Gants injunctive relief to restrain the person from

engadi ng in conduct that violates section 4719.30 or any provision

of section 4719.26 or 4719.27 or _a rule adopted under section
4719. 32 of the Revi sed Code;

(3) Gants injunctive relief to preserve or restore the

status quo;

(4 Gants other relief that nmay be required until the person

obeys the subpoena.

(E) If a person violates an order of a court issued under

Page 10

267
268
269
270
271

272
273
274
275
276
277
278
279
280

281
282
283
284
285
286
287

288

289
290
291
292

293
294

295
296

297



. B. No.
LSC 125 0411

this section, the court shall treat the violation as a violation

of an injunction issued under section 4719.34 of the Revi sed Code.

(F) 1If an individual refuses to testify or to produce

rel evant matter on the grounds that the testinony or matter may

incrimnate the individual, the attorney general may request a

court to order the individual to provide the testinony or matter

Wth the exception of a prosecution for perjury and an action for
danmages under section 4719.34 or 4719.35 of the Revised Code, an

i ndi vidual who conplies with a court order to provide testinony or

matter, after asserting a privilege against self-incrinmnation to

which the individual is entitled by law, shall not be subjected to

a crimnal proceeding on the basis of the testinony or matter

required to be disclosed or testinony or matter di scovered through

that testinony or matter.

Sec. 4719.34. (A If, by the attorney general's own inguiries

or as a result of conplaints, the attorney general has reasonabl e

cause to believe that a person has engaged or is engaging in a

violation of section 4719.30 or any provision of section 4719.26

or 4719.27 or a rule adopted under section 4719.32 of the Revised

Code, the attorney general may do either of the foll ow ng:

(1) Bring an action to obtain a declaratory judgnment,

tenporary restraining order, or prelimnary or pernanent

infjunction. If the attorney general shows by a preponderance of

the evidence that the person has violated or is violating section

4719.30 or any provision of section 4719.26 or 4719.27 or a rule

adopt ed under section 4719.32 of the Revised Code, the court shall

issue a tenporary restraining order or prelimnary or pernanent

i njunction without bond. On notion of the attorney general, or on

its own notion, the court shall inpose a civil penalty of not nore

than five thousand dollars for each day of violation of any such

order or _injunction.
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(2) Bring a civil action on behalf of residential tel ephone

service subscribers in this state for damages caused by the

violation. However, no such action for recovery of damages shal

be brought by the attorney general nore than two vears after the

occurrence of the violation.

(B) On motion of the attorney general and w thout bond., the

court may nmke appropriate orders, including appointnent of a

receiver, for attachnent of assets, to recover actual or statutory

danmages for residential tel ephone service subscribers or to grant

ot her appropriate relief including reasonable attorney's fees and

costs. The court may assess the expenses of the receiver against

the violator.

(C) In addition to the other renedies provided in this

section, the attorney general may request, and the court nmy

i npose, a civil penalty of not |less than five hundred doll ars nor

nore than two thousand dollars for each violation of any provision

of section 4719.26 or 4719.27 or a rule adopted under section
4719.32 of the Revised Code or each violation of section 4719. 30

of the Revised Code. Each call to each called party in violation

of any provision of section 4719.26 or 4719. 27, each possession,

di sclosure, or use in violation of section 4719. 30, and each

violation of any provision of a rule adopted under section 4719.32

of the Revised Code constitutes a separate violation for purposes

of the civil penalty cal cul ati ons.

(D) Cvil penalties ordered pursuant to division (A) (1) or

(C) of this section or division (E) of section 4719.33 of the

Revi sed Code. and any noneys or property recovered by the attorney

general in an action under division (A)(2) of this section that

cannot with due diligence within five vears be restored to

subscri bers, shall be deposited to the credit of the tel ephone

solicitation protection fund, which is hereby created in the state

treasury., to be used to pay the costs of the office of the
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attorney general in enforcing sections 4719.25 to 4719. 37 of the
Revi sed Code.

Sec. 4719.35. A violation of section 4719.30 of the Revised

Code or of any provision of section 4719.26 or 4719.27 or of a

rul e adopted under section 4719.32 of the Revised Code by a

tel ephone solicitor or representative that is also a supplier as

defined in section 1345.01 of the Revised Code is an unfair or

deceptive act or practice in violation of section 1345.02 of the
Revi sed Code.

Sec. 4719.36. A person that has received a call in violation
of any provision of section 4719.26 or 4719. 27 of the Revi sed Code

nay bring an action to enjoin that violation, or an action to

recover damages in the greater anmpunt of actual nonetary |oss or

five hundred dollars, plus court costs and attorney's fees, or may

bri ng both such actions. No such action for recovery shall be

brought nore than two years after the occurrence of the violation

Sec. 4719.37. The powers, renedies, and penalties provided by

sections 4719.25 to 4719.37 of the Revised Code are in addition to

any other power., renedy. or penalty provided by | aw
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