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CASE 99-M 0631 — In the Matter of Custonmer Billing Arrangenents.

ORDER MODI FYI NG PAYMENT
APPLI CATI ON METHCD

(I'ssued and Effective February 19, 2003)

BY THE COWM SSI ON:
| NTRODUCTI ON
The Uni form Busi ness Practices (UBP) chapter on

Billing and Paynent Practices® (Billing Practices) require,

unl ess the custoner specifies otherw se, a nmethod for applying
custonmer payments? on consolidated bills for electric and gas
service.® The billing party is required to apply paynents first
to past due and current distribution utility charges for

! Case 99-M 0631, et al., Customer Billing Arrangenents, Order
Resol ving Petitions for Rehearing (issued March 14, 2002),
Appendi x A, p. 30.

2 Billing Practices, C. 8. b. (6).

3 A consolidated bill, issued by a distribution utility or ESCO
is a billing option that provides custonmers with a single bil
conbi ning the charges for (1) delivery services provided by a
distribution utility and (2) commodity service provided by an
ESCO
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delivery, and second to Energy Service Conpani es’ (ESCO past
due and current charges for comodity. The purposes of this
application nethod are to mnimze service termnations due to
failure to pay in full distribution utility delivery charges,
and to protect distribution utility ratepayers agai nst increased
costs resulting from higher uncollectable rates. ESCGs

conpl ained that this application nethod is unfair, results in
severe cash flow problens for them and enables custoners to
avoi d paying for the commodity, an essential part of natural gas
and el ectric service.

A notice, issued Novenber 13, 2001, invited coments
on a proposal devel oped by Staff to nodify the paynment
application nethod to address the ESCO conpl aints while
continuing to protect custoners agai nst unnecessary service
interruptions (Staff Proposal). The Staff Proposal, except to
the extent custonmers specify otherw se, would all ocate custoner
paynments in the follow ng order:

1. distribution utility arrears that may result in
di sconnection of utility service and are subject
of a pending term nation notice;

2. distribution utility arrears that are not the
subj ect of a pending term nation notice;

3. ESCO arrears prorated for gas and el ectric
comodity service, if separate ESCOs provide
t hem

4. current distribution utility charges;

5. current ESCO charges, prorated for gas and

electric coomodity service, if separate ESCCs
provi de them

6. charges for any ot her ESCO services, prorated for
services provided by gas and electric ESCGCs, if
separate ESCOs provide the services; and,
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7. any overpaynents, allocated or returned, as
determ ned by the billing entity, if the
custoner’s preference i s unknown.

Comrents on the proposal were submtted by: New York

State Consunmer Protection board (CPB); Utility Wrkers Union of
America, AFL-CI O Local 1-2 and International Brotherhood of

El ectrical Wrkers (Unions); KeySpan Energy Delivery (New York)
and KeySpan Energy Delivery (Long Island) (KeySpan);
Consol i dat ed Edi son Conpany of New York, Inc. and Orange and
Rockland Utilities, Inc. (Con Edison and O%R); New York State
El ectric and Gas Corporation (NYSEG; Rochester Gas and El ectric
Corporation (RGE); Central Hudson Gas and El ectric Corporation
(Central Hudson); National Fuel Gas Distribution Corporation
(NFG, National Energy Marketers Association (NEM; North

Ameri can Energy, Inc. (NAE); Small Custonmer Marketer Coalition
(SCMC); New York Energy Service Providers Association ( NESPA);
Energetix, Inc. (Energetix); ConEdison Solutions (Solutions);
Strategi c Power Managenent, Inc. (SPM; and SmartEnergy. Con
Edi son and Of%R filed reply coments.*

In this Order, the Staff Proposal is adopted, with
several changes descri bed bel ow, and the UBP Chapter on Billing
Practices is nodified accordingly. Specifically, the O der
revises the UBP Billing Practices to authorize the distribution
utility or ESCO issuing a consolidated bill to change the
priority of paynment application in accordance with the Staff
Proposal , as nodifi ed.

* These comments, although unauthorized, are consi dered because
t hey advance the record in this proceedi ng.

-3-


Stacey
In this Order, the Staff Proposal is adopted, with
several changes described below, and the UBP Chapter on Billing
Practices is modified accordingly.

Stacey
Practices is modified accordingly. Specifically, the Order
revises the UBP Billing Practices to authorize the distribution
utility or ESCO issuing a consolidated bill to change the
priority of payment application in accordance with the Staff
Proposal, as modified.
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COVMENTS
CPB
CPB general ly supports the objectives of the Staff
Proposal. It would prefer its adoption on a trial basis to

ensure that assignnment of a new priority to paynent of ESCO
arrears does not result in unintended service termnations that
harm custoners, especially |owinconme custoners. It is
concerned that the proposed shift in paynent priorities may
i ncrease chances for higher past due charges on future bills for
delivery service and future service term nations.
Uni ons

The Uni ons oppose changes to the paynent application
met hod, because it believes that the current practices protects
distribution utility ratepayers fromassum ng costs resulting
from ESCO paynent defaults. They maintain that they cannot
eval uate the ESCO cash flow conplaints, cited as a basis for the
Staff Proposal, because the conplaints are not public. They
poi nt out that the existing paynent application nmethod is
consistent with the nmethod established for paynments to ESCOs
acting as billing agents and rebilling the entire amount to
custoners.® The Unions specifically oppose allowing the billing
party to decide how to apply any overpaynents. They contend
that this provision could harmcustonmers and is not in the
public interest, and propose use of an objective criterion.
Uilities

Con Edi son and O&R, NYSEG and NFG oppose the Staff
Proposal . They argue that the non-public nature of the ESCO

conpl aints makes them unabl e to eval uate ESCO cl ai ns of

®> The UBP establishes separate requirenents for billing and
paynment processing by billing agents.
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significant financial difficulties and their relationship to
paynent application priority. They assert that the ESCO cl ai ns
regardi ng cash fl ow amount to sinple specul ati on about potenti al
| osses related to future expansion of consolidated billing.

They assert that the Staff proposal w Il disadvantage custoners
by increasing risks of service termnation and would prefer to
explore alternative ways of resolving ESCO issues in a forma

pr oceedi ng.

NFG notes that ESCOs have no obligation to serve
custoners and may choose to accept custoners with good credit,
whereas distribution utilities have an obligation to provide
service, regardless of a custoner’s credit history. Thus, NFG
asserts that (1) the equities do not favor nodification of the
paynment application nethod, and (2) it is fair to pay
distribution utilities first.

RGE comrents that the Staff proposal should apply
only to the Multi-Retailer Mdel and not to the Single Retailer
Model. In the Single Retailer Mdel, the ESCO purchases
delivery service fromthe distribution utility and issues a
single bill for both distribution and commodity service. Thus,
no application nmethod is necessary because paynents are agai nst
the full anmpbunt of the bill. RG&E asserts that the Staff
Proposal would increase a distribution utility's risk and reduce
an ESCO s risks. The conpany recomends that the costs of
nmodi fying utility and ESCO billing systens should be consi dered
prior to adopting new billing and collection rules and that
billing services agreenents between ESCOs and distribution
utilities provide a nore effective and | ess costly neans of
nodi fyi ng paynment application procedures.

KeySpan supports the purpose of the Staff proposal to
pay ESCO past due charges before paying distribution utility
current charges. It does question the need for any paynent
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priority requirenent, pointing out that distribution utilities
and ESCOs have the right to enter into billing service
agreenents, setting forth different billing paynent and paynent
practices, including alternative paynent application nethods. It
recommends providing parties with an opportunity to comment on
the exact UBP revisions to mnimze confusion and

m sunder st andi ngs. KeySpan requests authority to recover
conput er programm ng costs, and adequate tinme to inplenent any
paynment priority changes. It reconmmends several changes to the
Staff Proposal: use of overpaynents to pay future charges and
application of custoner paynents initially to conbined utility
arrears (steps one and two of the Staff Proposal), because
distribution utilities are now required to post custoner
paynments to the oldest arrears. Central Hudson al so questions
the identification of two types of distribution utility arrears,
because term nation notices do not distinguish between the two
types. Central Hudson argues agai nst providing an opportunity
for a custonmer to establish a personal paynent application
method. It points out that the billing party should apply any
paynents submtted in response to a termnation notice in a
manner that prevents service di scontinuance.

ESCOs

The ESCOs support Staff’s paynment application
proposal . SCMC, NESPA, NAE, and Energetix generally support the
concept of the Staff Proposal, but contend that it does not
provi de adequate assistance for ESCOs. They suggest
consi deration of pro-rata application of paynments between the
ESCO and the distribution utility, instead of the application of
nmonies to the ESCO only after the distribution utility.

NEM r ecommends application of custoner paynents first
to the ESCO commodity service. NEM argues that, if paynent is
not made for use of the distribution utility’s wires and pi pes,
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t hese assets remain available to be used again; the ESCO s
commodity is consunmed and cannot be reused or recovered. It
al so suggests pro-rata sharing of any overpaynents.

Energeti x contends that custoners expect and need both
delivery and commodity service at the same tine; one is of no
use without the other. Because delivery service is not usefu
W t hout comodity service, Energetix argues that no retailer
shoul d receive priority paynent over another. Energetix
advocates pro-ration of paynents.

SCMC supports changing the current paynent application
met hod because the existing nethod causes ESCOs to nmaintain
unacceptably high I evels of receivables and uncol |l ectabl es while
the distribution utility enjoys a nore secure financial
position. SCMC asserts that paynment of current and past due
utility charges first enables custoners to gane the system and
post pone or avoid paynent of ESCO charges. SCMC nai ntains that
custoners are required only to pay a distribution utility’s
delivery charges in order to avoid service term nation and may
wi t hhol d paynment of ESCO charges without risk of service
termnation. It supports paynent of utility arrears first to
ensure that custoners are not subject to service term nations,
but mai ntains that once continuation of delivery service is
preserved, no rational justification supports a paynent priority
of utility current charges. This, SCMC clains, discrimnates
agai nst ESCOs. Further, SCMC contends that all owances for
uncol | ectabl e anmounts are considered in establishing revenue
requirenents for distribution utilities and that they may
threaten to di sconnect service as a nmethod of collecting
arrears. SCMC states that ESCOs, unlike distribution utilities,
have no guaranteed recovery of uncollectables through rates, and
are unable to threaten service disconnection because their
custonmers may return to full utility service w thout paynent of
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ESCO arrears. It believes that, in a conpetitive market,

regul atory policy should elimnate barriers to conpetition. It
advocates pro-ration of remaining funds after paynent of arrears
that are the subject of distribution utility term nation

noti ces.

NESPA supports the objective of nodifying the paynent
application nethod to elimnate inpedinents to the devel opnent
of a conpetitive market. It contends that the Staff Proposal
does not go far enough to change existing circunstances and
mar gi nal Iy i nproves cash flow for ESCOs. NESPA advocates pro-
ration of partial custoner paynents simlar to the plan adopted
by the Massachusetts Departnent of Tel ecomruni cati ons and
Ener gy.

NESPA and SPM recomrend a requirenent that
distribution utilities purchase ESCO accounts receivable. NESPA
asserts that this arrangenent would elimnate concerns over
partial paynment application, avoid custoner gam ng of the
system and protect custoners. SPM believes that a distribution
utility would be authorized to disconnect utility service for
failure to pay any portion of the account or, if pro-ration is
used, for failure to pay the delivery portion of the bill.

Smart Ener gy supports adoption of the Staff Proposal,
and suggests a nmethod of avoiding the delays and costs
associated wth software changes to nodify billing systens. It
proposes that the Conm ssion authorize, and not require, ESCGCs
and utilities to adopt the proposed paynent application nethod.
Smart Energy argues that inmediate help is required because
wi t hout additional cash flow and inproved collections, it is not

able to remain in business in New York State.
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DI SCUSSI ON. AND CONCLUSI ON

The Staff Proposal woul d bal ance the interests of

ESCOs in obtaining paynent for the commopdity services they
provide and the State’s interests in maintaining continuance of
an essential service. It would enable custoners to pay arrears
and avoid service disconnection and to rearrange paynent
priorities to pay ESCO arrears before distribution utility
current charges are satisfied.

The State recently enacted anendnents to the Hone
Energy Fair Practices Act (Chapter 686 of the Laws of 2002).
| mpl ement ation of the amendnents will result in a significant
nunber of changes in billing and paynent practices relating to
consolidated bills. Regulatory changes inplenenting Chapter 686
and proposals for pro-ration of partial paynents of consoli dated
bills are under consideration in other proceedi ngs. These
pendi ng changes will require software changes and the inposition
of associated costs. Because of these pending changes, it is
inefficient at this tinme to require ESCOs and utilities issuing
consolidated bills to inplenent the Staff Proposal. Thus, this
Order authorizes, rather than requires any distribution utility
or ESCO that issues consolidated bills to change its paynent
application nethods in accordance with the Staff Proposal as
nodi fi ed.
Process

The Unions and sone utilities conplain that they do
not have sufficient information about ESCO cash flow conpl aints
to evaluate the need for reallocation of paynment priorities.
ESCOs consistently conpl ain about the damage to their business
caused by failure of custonmers to pay arrears. The Staff
Proposal rearranges the paynent priorities to protect custoners

agai nst service termnation


Stacey
The Staff Proposal would balance the interests of
ESCOs in obtaining payment for the commodity services they
provide and the State’s interests in maintaining continuance of
an essential service. It would enable customers to pay arrears
and avoid service disconnection and to rearrange payment
priorities to pay ESCO arrears before distribution utility
current charges are satisfied.

Stacey
Thus, this
Order authorizes, rather than requires any distribution utility
or ESCO that issues consolidated bills to change its payment
application methods in accordance with the Staff Proposal as
modified.

Stacey
Because of these pending changes, it is
inefficient at this time to require ESCOs and utilities issuing
consolidated bills to implement the Staff Proposal.
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Shift of R sks

The distribution utilities argue that Staff’s proposal

will shift sone of the risk of customer underpaynents fromthe
ESCOs to the utilities, and this can ultimately lead to a
greater risk of service disconnection for custoners.® Customers
are at mnimal risk for disconnection of utility service because
the Staff Proposal requires that all arrears, including any past
due anounts, be paid first. A custoner who remts a paynent
that satisfies the utility and ESCO arrears, but does not
satisfy the utility current charges, wll be placed in a
situation of having a past due anobunt on their next bill. Wile
this possibility my |lead to the issuance of a di sconnection
notice in the future, the custoner is not immedi ately placed in
a di sconnection situation.

The utilities also argue that they will incur an
increase in uncollectables as a result of the Staff Proposal.
This risk is mninmal because utilities have the ability to
encour age custoner paynments by its right to disconnect utility
service. Further, many utility rate plans provide a certain
| evel of conpensation to the utility for uncoll ectables.

Pro-rati on & Accounts Receivabl e

Parti es have recommended pro-ration and the purchase
by the utility of the accounts receivable as alternatives to the
Staff Proposal. A Departnent effort is currently underway to
investigate the issues associated with the pro-ration of
cust oner paynents on consolidated bills between the utility and
ESCO. This effort is a conpanion to the Departnment’s activities
associated with the inplenentati on of Chapter 686 of the Laws of

2002. The recomendati on, however, of purchasing accounts

® The CBP indicated that it is also concerned about the potenti al
for greater custoner disconnections.
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A Department effort is currently underway to
investigate the issues associated with the pro-ration of
customer payments on consolidated bills between the utility and
ESCO. This effort is a companion to the Department’s activities
associated with the implementation of Chapter 686 of the Laws of
2002.
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receivable is outside the scope of the Staff Proposal in the
Novenber 13 Notice, and is not ripe for consideration at this
time.

Arrears and Over paynent

KeySpan and Central Hudson are correct that there is
no need to specify that utility paynments nust be allocated first
to the arrears identified in a termnation notice prior to
application to other past due charges. Accordingly, the Staff
Proposal, itens 1 and 2, are nerged. Pursuant to this
nmodi fication, custoner paynents will be allocated first to
settle any utility arrears, including past due charges.

NYSEG al so seeks clarification of Step 6 in the Staff
proposal , specifically the neaning of “any other ESCO services.”
Step 6 does not add to the Staff’s goal of a nore equitable
di stribution of custoner paynents. This step is elimnated from
the Staff Proposal.

To protect custoners, any excess paynents received
(Step 7) shall be held for paynent on future bills, unless the
custoner directs otherwise. This addresses the conpl aint of
KeySpan and the Uni ons about the appropriateness of allow ng the
billing party to determ ne how any overpaynent of funds will be
applied. NEM s proposal, however, that any excess funds should
be split between the billing and non-billing parties, is
rejected. 1In addition, the request of Central Hudson and NESPA,
t hat custoner preferences be ignored in sonme situations, is
rejected. Wiile Central Hudson is correct that custoners could
desi gnat e paynent allocations that m ght place themat risk of
| oss of service, custoners should have the right to accept such
risks if they so choose.

Cost Recovery and Ti m ng

Sone utilities have rai sed concern over the cost
associated with the inplenentation of the Staff Proposal.
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Uilities are permtted to seek recovery of any verifiable and
reasonabl e costs incurred in the inplenentation of the Staff
Proposal . Because the Staff Proposal, as nodified above, is
voluntary, any utility or ESCO i npl enenting the proposal nmay do
so at its earliest convenience.

The CPB asks that the Staff Proposal be adopted on a
trial basis, with an opportunity for review and coment before
the approach is widely used.’ As stated above, the custoner risk
associated wth the Staff Proposal is mnimal. |In any event,
Staff is ordered to nonitor the custoner inpacts associated with
t he change in the paynent application nethod.

O her |ssues

KeySpan notes that the Billing Practices allow parties
to agree to other paynment application nethodologies, with
custoner authorization. The Billing Practices specifically
allow parties to anmend the paynent application nethod so | ong as
the parties agree to the anendnent, and the custonmer is not
di sadvant aged and provi des consent. The Billing Practices are
anended to allow a billing party, if customer contracts permt,
to nodi fy the paynent application nmethod as descri bed herein,
wi t hout consent of the custoner, provided the custonmer receives
notice fromthe billing party 15 days in advance of nodifying
t he nmet hod.

Further, the non-billing party consent requirenents of
the Billing Practices may make it difficult for the billing
party to adopt the Staff Proposal. As stated above, providing

" KeySpan’s request, to have the opportunity to coment on the
final |anguage for the paynent application requirenents, is
deni ed. The Novenber 13 Notice has already provi ded KeySpan
with the opportunity to conment, and the nodifications to that
proposal, as described herein, do not materially change the
Staff proposal
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voluntary,

Stacey
Because the Staff Proposal, as modified above, is
voluntary, any utility or ESCO implementing the proposal may do
so at its earliest convenience.

Stacey
The Billing Practices are
amended to allow a billing party, if customer contracts permit,
to modify the payment application method as described herein,
without consent of the customer, provided the customer receives
notice from the billing party 15 days in advance of modifying
the method.
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i ncreased cash flow to ESCOs, coupled with the mnimal risk to
the custonmer and utility, warrant anending the Billing
Practices. Therefore, the Billing Practices are anmended
(Appendix A) to allow a party nodifying the paynent application
nmet hod, as described herein, to do so w thout prior consent of
the non-billing party, provided that the non-billing party
receives notice fromthe billing party 15 days in advance of
nodi fyi ng the nethod.

RGXE and Energetix both ask that the Staff Proposal
not apply to the “Single Retailer” nodel. This request is noot
because nodification of the paynent application nmethod is

vol untary.

The Comm ssion orders:

1. The Staff Proposal on paynent application be
nodi fi ed as descri bed herein.

2. Any Uility or ESCO offering a consolidated bill
is authorized to adopt, after customer and non-billing party
notification, the Staff Proposal, as anended.

3. The proceeding is continued.

By the Conmi ssion,

( SI GNED) JANET HAND DEIl XLER
Secretary
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Therefore, the Billing Practices are amended
(Appendix A) to allow a party modifying the payment application
method, as described herein, to do so without prior consent of
the non-billing party, provided that the non-billing party
receives notice from the billing party 15 days in advance of
modifying the method.
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Paynent Application Method
Uni f orm Busi ness Practi ces
Billing and Paynent Processing 89.c.8.b.6)

[ Unl ess] Except as provided bel ow and unl ess the custoner

specifies otherwise,* the billing party, “shall allocate customner
paynments first to utility charges that are not in dispute, past
due and current and then to the non-billing party’s charges,
past due and current. A billing party may elect to allocate

custoner paynents in the following order: past due utility
charges, past due ESCO charges, utility current charges, and
ESCO current charges, after it provides notice to the non-
billing party and custonmers on or before 15 cal endar days prior
to such paynent allocation. The parties nmay agree to other

all ocations as long as custoners are not disadvantaged. At the
time notice of paynent is provided to the non-billing party, the
billing party shall also notify the non-billing party of any
cust oner desi gnated paynent allocations that are inconsistent
with the paynent allocation requirenents specified above.

The billing party may retain any paynent anmounts in excess of the
anounts due as prepaynents for future charges or return the excess
anounts to custoners. For custoners on distribution utility deferred
paynent or budget plans, the billing party shall apply amounts in
excess of the anmount due (which includes the deferred or budget

i nstal |l ment paynent) to the bal ance of outstanding deferred charges,
if applicable, or credited as additional paynents under the
custoner’ s budget pl an.

! customers authorizing other paynent allocations nust provide

witten instruction to the billing party separate from any
notation on the bill payment stub or check. The billing
party, however, may honor a custoner’s notation on a bil
paynment stub or check, or a verbal or electronic request, if
it retains clear proof of the customer’s instructions.

Utilities supplying delivery service for both natural gas and

el ectricity to customers receiving consolidated bills shall apply
the receipts to the separate services in accordance with their
normal procedures. Were a consolidated bill displays delivery
charges for separate gas and electric utilities, the custoner’s
paynments shall be first prorated between the utility accounts in
accordance wth the anount each is due conpared with the total
amount due both utilities.



