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I. Preliminary Statement 

 

New York began the process of deregulating its wholesale and retail markets in the late 

1990s. In 2012, after almost twenty years of a “restructured” market and the operation of energy 

service companies (“ESCOs”) selling energy to retail customers, the New York Public Service 

Commission (“PSC” or “Commission”) began proceeding 12-M-0476,1 in which the operation of 

the energy retail markets was closely scrutinized. In 2014, two years after the proceeding began, 

the Commission issued an Order (“February 2014 Order”) directing significant reforms 

increasing consumer protections against ESCOs and modifying the uniform business practices 

(“UBP”).2 

Despite the reforms ordered in 2014, the Department of Public Service (“DPS” or 

“Staff”) continued to receive substantial numbers of consumer complaints concerning ESCO 

commodity pricing and business practices throughout 2015, leading to a Commission Order  

(“Reset Order”) on February 23 of 2016 that took the largest steps to reform the ESCO 

marketplace since its establishment.3 The Reset Order lead to collateral litigation by ESCOs in 

the courts, and eventually to the December 2016 Notice of Evidentiary and Collaborative Tracks 

beginning this evidentiary proceeding (“December Notice”).4  

 Underlying the waves of proposed reform in 2012, 2014 and 2016, were three 

foundational questions: (1) what purpose is, and was intended to be, served by deregulation of 

the retail energy market; (2) whether or not ESCO service to mass market, residential or 

particularly low-income residential customers is in the public interest; and, (3) what reforms, up 

to and including prohibition from serving the mass market, residential, or low-income residential 

customers, are necessary to protect consumers. The Public Utility Law Project of New York 

(“PULP”) believes and argues that the record in this proceeding provides a foundation for the 

Commission to find that ESCO service to individual residential consumers is not in the public 

interest and should be prohibited. PULP also argues that, as the Commission has found in more 

                                                      
1 Case 12-M-0476, Proceeding on Motion of the Commission to Assess Certain Aspects of the Residential and 

Small Non-residential Retail Energy Markets in New York State (October 19, 2012). 
2 Case 12-M-0476 et al., Order Taking Actions to Improve the Residential and Small Nonresidential Retail Access 

Market (February 23, 2014). 
3 Case 15-M-0127 et al. Order Resetting Retail Energy Markets and Establishing Further Process (February 23, 

2016). 
4 Case 15-M-0127 et al., Notice of Evidentiary and Collaborative Tracks and Deadline for Initial Testimony and 

Exhibits (issued December 2, 2016). 
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than one Order, that the ESCO market is not workably competitive, and deregulation’s original 

goal of lowering energy prices through competition has failed in the ESCO market. Finally, as 

noted, PULP argues that ESCO energy sales to individual residential customers in New York 

should be ended, and additionally argues that while comprehensive regulation could lead to 

greater consumer protections, the lessons from other states with deregulated retail markets is that 

reforms have not averted many or most of the types of problems that have led to this proceeding 

in New York.  

II. Background 

A. Procedural History 

 

In New York, the first steps toward a deregulated energy market were taken in the mid-

1980s, but the electric marketplace did not begin being deregulated until the 1990s in Case 94-E-

0952.5 In 2002, the Legislature amended PSL § 53, which extended the protections of Article 2 

to ESCO residential customers.  

In 2012, the Commission open proceeding 12-M-0476, to review the retail market and 

determine what reforms might be necessary to ensure market’s proper function, and to increase 

consumer protections. The proceeding closed with the February 2014 Order, which instituted 

numerous consumer protection reforms, among which was the requirement that ESCOs be 

required to serve low-income customers with products that guaranteed savings, or through 

valued-added products/services that would, theoretically, lower the customer’s bill.6 Several 

ESCO parties challenged the Order, resulting in much of its reforms being stayed. 

In mid-2016, after the February Reset Order, the Commission issued the July 

“Moratorium” Order, which imposed a moratorium on new enrollments and renewals of low-

income customers by ESCOs. Litigation ensued, and the Commission issued an Emergency 

SAPA rule in September of 2016, which converted the moratorium on new enrollments and 

renewals into an outright prohibition. In December of 2016, the Commission issued the final 

Order effectuating the subject of the emergency rule, which was also challenged in court.  

 

                                                      
5 Case 94-E-0952, Opinion No.95-7, Opinion and Order Adopting Principles to Guide the Transition to Competition, 
issued and effective June 7, 1995. 
6 February 2014 Order.  
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B. The Retail Markets Today 

1. Overview of the Retail Energy Markets Serving Mass Market Customers 

This sub-section will not be addressed in this initial brief, but PULP reserves the right to 

address this topic in the reply brief. 

 

2. ESCO Registration and Eligibility 

 

The ESCO registration and eligibility process is largely prescribed by the uniform business 

practices (“UBP”), which were established in Case 98-M-1343 in 1999.7 An ESCO seeking to sell 

natural gas or electricity in New York is required to submit an application package to DPS, at 

which time Staff reviews the contents of the application package for completeness and consistency 

with the UBP. The package includes: 

• a completed Retail Access Eligibility Form;  

• a sample standard Sales Agreement for each customer class that meets the UBP’s 

requirements; 

• procedures used to obtain customer authorization for ESCO access to a customers' 

historic usage or credit information; 

• sample copies of informational and promotional materials that the ESCO uses for 

mass marketing purposes; 

• proof of registration with the New York State Department of State; 

• internal procedures for prevention of slamming and cramming, and other 

information as specified in the UBP.8 

                                                      
7 Case 98-M-1343, ORDER ADOPTING UNIFORM BUSINESS PRACTICES AND REQUIRING TARIFF 

AMENDMENTS, issued and effective, January 22, 1999. 

 
8 UBP as of February 2016, at 6-7. 
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Additionally, ESCOs must arrange for a utility to test their ability to exchange transaction data 

electronically (“EDI”) and are required to submit the name of the testing utility to the Department.9   

If deemed eligible, the ESCO must begin serving customers within two years of the date 

of the letter notifying the ESCO of its eligibility status. If it does not begin conducting business 

within that period, the ESCO must conduct additional EDI testing with a utility before it can 

process enrollments.10 

 On an annual basis, ESCOs must submit a statement to the Department that the information 

and attachments in its application package (or most recently filed Triennial) are current, or it must 

submit a description of revisions to the Form and package.11  The UBP further provides that “[a]n 

ESCO shall update all the information it submitted in its original application to the Department 

every three years, starting from the date of its eligibility letter.”12  If major changes occur however 

to customer contract terms, marketing plans, or responsible personnel, among other factors,  an 

ESCO must submit an immediate statement to DPS advising it of such changes to the ESCO’s 

Form or application.13 

 To maintain its eligibility, an ESCO serving residential customers must “[a]t least once 

every thirty days” “post a price for each product it offers to those customer classes on the Power 

to Choose website.”14  Further, “[e]ach ESCO must guarantee to charge new customers no more 

than the price of the ESCOs posted offers at the time of the customer’s agreement for each 

product.”15  

Failure to comply with these application and continued-reporting requirements can subject 

an ESCO to suspension or revocation of an ESCOs ability to operate in New York.16  Pursuant to 

the UBP, “[a]n ESCO’s status as an eligible supplier is continuous from the date of the Department 

eligibility letter, unless revoked or otherwise limited.”17 

                                                      
9 UBP as of February 2016, at 7. 
10 Id. 
11 Id. 
12 Id. 
13 Id. at 8. 
14 Id. 
15 Id. 
16 Id. at 8-11. 
17 Id. 



CASE 15-M-0127 et al. 

 -7- 

In addition to these application and reporting requirements, ESCOs must meet certain 

creditworthiness standards set forth in the UBP.18  If creditworthiness requirements19 are not met, 

the “distribution utility may require an ESCO to provide and maintain security in the full amount 

of the distribution utility’s credit risk,” calculated under the UBP.20  Such security can be in the 

form of a deposit or prepayment, an irrevocable letter of credit or surety bond, a security interest 

in collateral, a guarantee by a party meeting the minimum credit rating threshold, or “[o]ther means 

of providing or establishing adequate security.”21   

 

3. ESCO Business Practices 

 

This sub-section will not be addressed in this initial brief, but PULP reserves the right to 

address this topic in the reply brief. 

 

4. Billing and Purchase of Receivables 

 

In its Statement of Policy on Further Steps Toward Competition in Retail Energy Market, 

issued August 25, 2004 in Case 00-M-0504, the Commission authorized the utilities to purchase 

the ESCO accounts receivable.22  Purchase of Receivables (“POR”) was subsequently 

implemented by each of the utilities.   

Under the POR, the utility purchases the ESCOs’ receivables at the time of accrual, at a 

discount.23  The discount amount varies by utility but is generally based on the uncollectable 

accounts incurred by the ESCOs in that utility’s service area.24  The ESCO receives the full 

discounted payment from the utility regardless of whether a customer pays its bill.25 

                                                      
18 Id. at 16-20. 
19 Id. at 17. 
20 Id. 
21 Id. at 19. 
22 Transcript. 2053, lns. 4-14 (“Tr”). 
23 Tr. 2053, lns. 16-18. 
24 Tr. 2053, lns. 16-21. 
25 Tr. 1197, lns. 3-4. 
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In its orders deregulating the retail markets, the Commission directed the utilities to 

provide consolidated utility billing services (“CUB”).26  The vast majority of ESCOs bill their 

customers through the CUBs.27  However, some ESCOs bill their commodity offerings 

separately.28 In the National Fuel Gas Corporation service territory, for example, approximately 

23 ESCOs bill customers directly for both commodity and utility delivery services through a 

Single Retailer Model arrangement.29   

 

5. Current Status of the UBP 

The UBP is the primary set of standards for the behavior of ESCOs in the retail 

marketplace. The basic form of the UBP has been amended several times since it was established 

in 1999,30 generally in response to changes in the market.  

 

6. Monitoring and Enforcement 

 

The Department of Public Service operates a customer complaint process in the Office of 

Consumer Services, which also services ESCO customers.31  The process consists of three steps 

as described in the QRS manual.32  The DPS Call Center answers complaints and if the case is 

within DPS’ jurisdiction,33 the case is then forwarded to the provider (the utility or ESCO that is 

the subject of the expressed concern) for its review and response.34  If the customer is not 

satisfied with the provider’s response, the customer may contact the Department again and Staff 

will escalate the status of a complaint if Staff determines that such escalation is appropriate.35   

                                                      
26 Tr. 2051, lns. 22-24-Tr. 2052, lns. 1-2. 
27 Tr. 2052, lns. 13-14. 
28 Tr. 2052, lns. 13-17. 
29 Tr. 2052, lns. 19-23. 
30 Case 98-M-1343, ORDER ADOPTING UNIFORM BUSINESS PRACTICES AND REQUIRING TARIFF 

AMENDMENTS, issued and effective, January 22, 1999. 
31 Tr. 2098, lns. 21-22. 
32 Tr. 2098, lns. 21-22. 
33 Tr. 2098, lns. 22-24-Tr. 2099, lns. 1-3. 
34 Tr. 2099, lns. 8-10. 
35 Tr. 2099, lns. 10-16. 
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All such “escalated complaints” require a written response from the provider detailing its 

response to the concerns including what resolution will be offered, if any.36  All escalated 

complaints are then assigned to a Staff analyst who reviews the case details, including the 

provider’s response, and issues a formal determination.37  If either the customer or the provider 

disagrees with the determination, then the party can request an Informal Hearing.38  An Informal 

Hearing Officer is assigned to the complaint, and will attempt to negotiate a settlement, or will 

issue a determination, which is appealable by either party.39  The Commission hears and decides 

such appeals.40    

The Department can also issue Notices of Apparent Failure (“NOAFs”) to ESCOs.41  

NOAFs are issued after Staff observes a trend in repeated customer complaints related to UBP 

violations.42  Since January 2013, DPS has issued 79 NOAFs to ESCOs – 12 in 2013, 2 in 2014, 

45 in 2015, 12 in 2016, and 8 as of December 2017.43   

In those instances when NOAFs do not result in correction of UBP violations, the 

Commission issues an Order to Show Cause (“OTSC”), requiring the ESCO in question to explain 

why it should be allowed to continue to operate in New York, or otherwise avoid being subjected 

to penalties or sanctions as provided for in the UBP.44  In 2013, the Commission issued three 

OTSCs against an ESCO; none in 2014; six in 2015; six issued in 2016; and three in 2017 (through 

December).45   

 According to the Comptroller’s office, DPS also has, under Sections 25 and 25a of the 

Public Service Law, the power to fine an ESCO for certain malfeasance,46 similar to how it has 

done with gas and electric companies. To date, the Department has never applied this enforcement 

mechanism to ESCOs.47 

                                                      
36 Tr. 2099, lns. 17-20. 
37 Tr. 2099, lns. 21-23. 
38 Tr. 2099, ln. 24-Tr. 2100, lns. 1-2. 
39 Tr. 2100, lns. 4-12. 
40 Tr. 2100, lns. 12-22. 
41 Tr. 2103, lns. 6-12.  
42 Tr. 2103, lns. 15-21. 
43 Tr. 2103, lns. 10-14. 
44 Tr. 2108, lns. 20-24; Tr. 2109, lns. 1-4. 
45 Tr. 2109, lns. 5-10. 
46 Tr. 1553, lns. 7-14. 
47 Id. 
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The Office of the Attorney General for the State of New York (the “NYAG”) also has 

general jurisdiction over deceptive and fraudulent business practices,48 and it has applied this 

jurisdiction to ESCOs.49  The NYAG has undertaken seven actions against ESCOs pursuant to that 

oversight jurisdiction since 2000 (one each in 2000, 2001, 2003, 2008, 2011, 2015, and 2017) and 

is conducting multiple ongoing investigations.50   

 

III. Analysis 

A. Regulatory Regime 

1. Commission’s Vision in Opening the Competitive Markets 

 

The Commission’s vision in “restructuring” the electric industry in New York began 

though a series of administrative orders starting with Opinion 96-12, which gave rise from a 

theory that lighter regulation would create a competitive market leading to lowered prices and 

incentives for market players to avoid acting contrary to the public interest. Opinion 96-12 stated 

this as follows: 

“competition should result in lower electric prices in New York State overall than 

currently. The large difference between New York’s prices and the national average 

electric price should begin to shrink, rather than growing as it has under regulation. . . 

Market forces overall are expected to produce, over time, rates that will be lower than 

they would be under a regulated environment. As we move toward competition, our 

expectation is that rates overall will be reduced.” Opinion 96-12, p 27 – 28.  

The logical underpinning was conjectured to be that new market entrants would have to 

provide the same or better service(s) at prices lower than the default utilities to be able to 

effectively compete, and therefore competitive pressures would obviate the need for more than 

lightened regulation. As the Commission noted in its February 2014 and Reset Order however, 

                                                      
48 See e.g., Tr. 1664-1666. 
49 Tr. 1553, lns. 16-20. 
50 Tr. 1554, lns. 1-7. 
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the market was not demonstrably “workably competitive,” and the retail competition experiment 

has failed.51 Consequently, the rationale for only applying lightened regulation has also failed. 

2. Application of Public Service Law to ESCOs 

 

a) Scope of Commission Jurisdiction Under the PSL 

 

The Commission principally exercises its jurisdiction over ESCOs via PSL § 53, which 

incorporates ESCOs into the Home Energy Fair Practices Act (“HEFPA”), though 16 NYCRR 

Part 11, and through the UBP. A 2017 report of New York’s Comptroller also asserts that DPS 

has authority under PSL §§ 25 and 25a to fine ESCOs.52 

 

b) Should ESCOs be Required to File Tariffs 

 

In the December Notice, the Commission sought input into whether or not Article 4 of 

the public service law should be applied to ESCOs, thereby regulating them as public utilities. 

One of the core requirements of the public utilities is that the rates charged by utilities to 

customers are set forth in a tariff, which also provides rules for the application of rates, and may 

contain customer forms and in New York, UBPs.  

The requirement to file a tariff would create dramatic change in the way that ESCOs do 

business in New York. Tariffs are a potential resource for improved transparency, although they 

can be extremely complicated and voluminous, and would most likely prove to impose 

significant costs to ESCO operation. PULP strongly advocates for increased transparency in the 

operation of ESCO, but it is unclear whether any positive consumer benefit would come from 

requiring ESCOs to file tariffs. 

 

c) Financial Oversight 

 

The Commission’s jurisdiction over ESCO financials is limited in comparison to utilities 

generally. Utility financial behavior and health are specifically regulated under enumerated 

                                                      
51 Case 15-M-0127, Reset Order, at pp. 4-6, 12-13, 21-23. 
52 Tr. 1553, lns. 7-14. 



CASE 15-M-0127 et al. 

 -12- 

sections of the public service law,53 and are among the Commission’s core functions in 

protecting the public interest. In the case of ESCOs, at the time an ESCO applies to serve the 

New York retail market, it must provide evidence of creditworthiness. ESCOs are not, however, 

closely scrutinized when engaging in activities that could cause the collapse of the entity, unlike 

utilities. Adding such oversight would not necessarily constitute an undue burden upon ESCOs 

and could provide the Commission with useful information concerning ESCO financial health 

and ownership patterns. 

 

3. Enforcement Powers Over ESCOs 

a) Commission’s Enforcement Mechanisms and Efforts 

This sub-section will not be addressed in this initial brief, but PULP reserves the right to 

address this topic in the reply brief. 

 

b) Attorney General’s Enforcement Mechanisms and Efforts 

This sub-section will not be addressed in this initial brief, but PULP reserves the right to 

address this topic in the reply brief. 

 

4. Other State and Federal Laws Applicable to ESCOs 

This sub-section will not be addressed in this initial brief, but PULP reserves the right to 

address this topic in the reply brief. 

 

B. Usefulness and Accuracy of Comparing ESCO and Utility Rates 

 

One of the key focuses of this proceeding, and indeed a cause of much of the complaints 

filed by ESCO customers with the DPS, is the issue of ESCO prices. Customer perception that 

they were paying ESCOs prices that exceeded those of the utility price (“overcharges”) was 

associated with 55.3% of initial complaints by customers to DPS in 2014-2016 concerning 

ESCOs.54 And, as analysis of the evidence shows, customer perception was accurate. From 2014 

                                                      
53 See, e.g., PSL §§ 69 and 70 concerning the requirement to get approval for stock issuances or to transfer stocks, 

plant or franchises, respectively. 
54 Tr. 3865, Table 12, lns 9-10; Corrected Direct Testimony of William Yates, p. 62. 
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to 2016, “residential utility customers, a group comprised of both LICAAP and non-LICAAP 

customers, paid $1,166,818,720, or 12.9%, more for ESCO service”55 that if they had received 

service from the default utility. It is worth noting that these are “net overcharges,” and were 

arrived at by subtracting the amount saved by ESCO customers over that time period, from the 

amount of “overcharges.”56 Total “overcharges” for the time period in question were 

$1,393,813,553; total savings were $226,994,833. Customers “who paid more for ESCO service 

incurred over six times more cost [than] those who saved achieved in lower costs.”57 

To the extent that charges in excess of utility charges are not in the public interest, and 

particularly when such charges are levied upon low-income residential households, it is 

important to be able to accurately compare ESCO and utility rates.  

 

1. Utility Bill Comparison Methodologies 

 

PULP’s bill comparison methodology was based on the “total bill” approach, wherein 

PULP “analyzed the customer’s total ESCO bill, which includes supply and distribution charges, 

surcharges and taxes compared with what ESCO customers would have paid as customers of 

their incumbent utility.”58 PULP then analyzed the information on a statewide basis, by 

residential customer class (LICAAP and Non-LICAAP); on a service type basis (electric or gas); 

by utility service area; by time interval; and by individual ESCOs versus groups of ESCOs.59 It 

was felt that this level of granularity was necessary to be able to provide solid evidence of 

whether or not ESCOs served the public interest by achieving savings under any of the differing 

analytical approaches used. 

 

2. Utility Delivery and Supply Cost Allocations 

This sub-section will not be addressed in this initial brief, but PULP reserves the right to 

address this topic in the reply brief. 

 

                                                      
55 Tr. 3827, lns 7-8. 
56 Tr. 3827, lns 19-23. 
57 Tr. 3828, lns 4-6. 
58 Tr. 3822, lns 18-20 
59 Tr. 3823, lns 34-35; Tr. 3824, lns 1-27. 
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C. Response to Commission’s Inquiries on the Future of ESCOs in the Mass 

Market 

 

1. Should Retail Choice Continue in New York 

 

a) ESCOs’ Role in Residential Markets 

 

(1) Defining Residential 

 

b) ESCOs’ Role in Non-Residential Markets 

(1) Defining Small Commercial 

(2) Whether Small Commercial Should be Included in Mass 

Market 

(3) Whether Certain UBP Provisions Should Apply to Small 

Commercial 

 
This sub-section will not be addressed in this initial brief, but PULP reserves the right to 

address this topic in the reply brief. 

 

2. ESCOs’ Place in the Competitive Market 

 

(1) Whether ESCOs have “Market Power” 

(2) The Functionality of Competitive Markets for Retail 

Commodity Services 

(3) ESCOs’ Impact on Commodity Prices: Rates in the Fully 

Regulated Market 

This sub-section will not be addressed in this initial brief, but PULP reserves the right to 

address this topic in the reply brief. 
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3. Future Product Offerings 

a) Variable-Rate, Commodity-Only Products 

b) Fixed-Price Products 

c) Renewable Energy Products 

d) Value-Added or Bundled Products 

e) CCA Products 

f) Other Products 

This sub-section will not be addressed in this initial brief, but PULP reserves the right to 

address this topic in the reply brief. 

 

4. ESCOs’ Role in the Commission’s Energy Policies, Including REV and 

CES 

This sub-section will not be addressed in this initial brief, but PULP reserves the right to 

address this topic in the reply brief. 

 

5. ESCO Eligibility Requirements 

This sub-section will not be addressed in this initial brief, but PULP reserves the right to 

address this topic in the reply brief. 

 

6. ESCO Reporting and Collateral Posting Requirements 

This sub-section will not be addressed in this initial brief, but PULP reserves the right to 

address this topic in the reply brief. 
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7. ESCO Marketing Practices 

a) ESCO Practices; Materials; Contracts; Scripts and Training 

Materials 

b) Door-to-Door Marketing 

c) Telemarketing 

d) Other 

This sub-section will not be addressed in this initial brief, but PULP reserves the right to 

address this topic in the reply brief. 

 

8. Customer Information and Cyber Security 

This sub-section will not be addressed in this initial brief, but PULP reserves the right to 

address this topic in the reply brief. 

 

9. Purchase of Receivables and Billing Process 

a) Purchase of Receivables 

b) Billing Methodologies 

(1) Utility Consolidated Billing 

(2) Dual Billing 

(3) Supplier Consolidated Billing 

This sub-section will not be addressed in this initial brief, but PULP reserves the right to 

address this topic in the reply brief. 

 

 

10. Customer Complaints 

 

a) Historical Complaints 

 

(1) Prices 

(2) Sales and Marketing 
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b) ESCO Complaint Rates v. Utility Complaint Rates 

c) Impact of Enforcement on Complaint Rates 

d) Complaint Rate Trends and Implications 

This sub-section will not be addressed in this initial brief, but PULP reserves the right to 

address this topic in the reply brief. 

 

11. Transparency 

a) Transparency in Utility Pricing 

b) Transparency in ESCO Pricing and Products 

c) Mechanisms for Creating or Improving Transparency 

This sub-section will not be addressed in this initial brief, but PULP reserves the right to 

address this topic in the reply brief. 

 

12. Customer Renewal Process 

This sub-section will not be addressed in this initial brief, but PULP reserves the right to 

address this topic in the reply brief. 

 

13. Customer Shopping Tools 

This sub-section will not be addressed in this initial brief, but PULP reserves the right to 

address this topic in the reply brief. 

 

14. Customer Choice 

a) Default Service 

b) ESCO Products 

This sub-section will not be addressed in this initial brief, but PULP reserves the right to 

address this topic in the reply brief. 

 

15. Examples of Competitive Market Frameworks in Other States 

This sub-section will not be addressed in this initial brief, but PULP reserves the right to 

address this topic in the reply brief. 
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16. State Agency and Consumer Advocacy Group Actions 

 

a) Investigations 

b) Actions to Monitor the Market 

This sub-section will not be addressed in this initial brief, but PULP reserves the right to 

address this topic in the reply brief. 

 

17. Energy Brokers 

a) Proposed Energy Broker Role in the Mass Market 

b) Registration of Energy Brokers in the Mass Market 

This sub-section will not be addressed in this initial brief, but PULP reserves the right to 

address this topic in the reply brief. 

 

IV. Conclusion: Specific Recommendations to the Commission 

 

Based on the record in this proceeding and the analysis and conclusions of PULP’s 

witnesses William Yates, Gerald Norlander and Barbara Alexander, PULP recommends to the 

Commission that ESCOs be prohibited from serving individual residential customers. The record 

is replete with evidence that ESCOs quite simply charge more in most cases for energy than the 

default utilities do. As the Commission has found in earlier proceedings, the market is 

malfunctioning, resulting in a failure to realize any price lowering benefits of retail competition. 

On that basis, the Commission should prohibit ESCOs from serving individual residential 

customers. If, however the Commission does not prohibit ESCOs from serving individual 

residential customers, PULP recommends the following measures that it believes are in the 

public interest:  

 

(1) ESCOs should be prohibited from serving low-income households, and particularly those 

enrolled in federal and state means-tested low-income programs and in New York’s ratepayer 

funded low-income program established in Case 14-M-0565. As the Commission noted in the 
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December 2016 Prohibition Order,60 “a prohibition on ESCO service to [low-income 

households] is necessary now in order to protect those customers who receive a subsidy on their 

energy bill, as well as those taxpayers and ratepayers who fund the programs that provide those 

subsidies.”61 

(2) The purchase of receivables (“POR”) program should be ended, so that ESCOs would need to 

bill and collect for their sales of products. The current system shields ESCO prices from the 

consequence of charging more than utility default service, or other ESCOs, since after the 

receivable is purchased, the utility collection process carries the threat of disconnection. 

(3) The Commission should prohibit “negative option” renewal contracts that transition a 

customer from a fixed-rate to a variable rate contract of unlimited duration. The current system 

places the onus upon the customer to detect the change in rates and determine if, or by how 

much, the new rate exceeds the fixed-rate contract. It would increase transparency and avoid 

consumer harm from increased volatility if affirmative consent were required (“opt-in”) rather 

than negative option (“opt-out”). 

 

 

 

 

 

 

 

 

Respectfully submitted, 

 

 

Richard Berkley 

Public Utility Law Project of New York 

                                                      
60 Case 15-M-0127 et al., ORDER ADOPTING A PROHIBITION ON SERVICE TO LOW-INCOME 

CUSTOMERS BY ENERGY SERVICE COMPANIES, issued and effective December 16, 2017 (“Prohibition 

Order”). 
61 Prohibition Order at p. 3. 
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