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RECOMMENDED DECISION

Before

Wayne L. Weismandel

Administrative Law Judge

HISTORY OF THE PROCEEDINGS
On January 28, 2010, Columbia Gas of Pennsylvania, Inc. (Columbia or Company) filed with the Pennsylvania Public Utility Commission (Commission) Supplement No. 144 to Tariff Gas-Pa, P.U.C. No.9, containing proposed changes in rates, rules, and regulations calculated to produce approximately $32.3 million in additional annual revenues, representing an increase of 6.97%.  Supplement No. 144 had a proposed effective date of March 29, 2010.

Columbia’s proposed general rate increase was based on a historic test year ending September 30, 2009, and would produce a $32.3 million increase in annual gas distribution revenues.  Under the Company’s proposal, the average total bill for a residential customer who purchases approximately 7.2 thousand cubic feet (Mcf) of gas per month would increase from $84.95 to 90.82, a 6.9 percent increase.  The average total bill for a commercial customer using 43.5 Mcf per month would increase from $407.43 to $423.27, a 3.8 percent increase.  The average total bill for an industrial customer using 500 Mcf per month would increase from $4,316.63 to $4,448.99, a 3 percent increase.  Columbia stated that it was proposing the revenue increase in order to allow the Company the opportunity to recover revenue sufficient to cover its operating expenses and increases to rate base, and to provide a fair rate of return.

On February 2, 2010, Michael W. Gang, Esquire, Michael W. Hassell, Esquire, Andrew S. Tubbs, Esquire, and the law firm of Post & Schell, P.C. and Theodore J. Gallagher, Esquire, entered their appearance on behalf of Columbia.

On February 4, 2010, Daniel G. Asmus, Esquire, entered his appearance on behalf of the Office of Small Business Advocate (OSBA).  Also on February 4, 2010, OSBA filed with the Commission a formal Complaint (OSBA Complaint), Docket Number C-2010-2157870.
On February 8, 2010, Erin L. Gannon, Esquire, entered her appearance on behalf of the Office of Consumer Advocate (OCA).  Also on February 8, 2010, OCA filed with the Commission a formal Complaint (OCA Complaint), Docket Number C-2010-2156929.

On February 17, 2010, Ban Bazzoui filed with the Commission a formal Complaint (Bazzoui Complaint), Docket Number C-2010-2160920.

On February 19, 2010, Dominion Retail, Inc. (Dominion), Interstate Gas Supply, Inc. (IGS) and Shipley Energy Company (Shipley) (collectively, NGS Parties) filed with the Commission a Joint Petition To Intervene (NGS Joint Petition).
On March 2, 2010, York Generation Company, LLC (YGC) filed with the Commission a Petition To Intervene (YGC Petition).
On March 9, 2010, Betty M. Rogers filed with the Commission a formal Complaint (Rogers Complaint), Docket Number C-2010-2164559.

On March 23, 2010, Andrew S. Tubbs, Esquire, filed a Motion For Admission Pro Hac Vice Of Kimberly S. Cuccia, Esquire, (Columbia Pro Hac Vice Motion) on behalf of Columbia.
By Order adopted and entered March 25, 2010, the Commission, among other things, suspended the filing until October 29, 2010, unless permitted by Commission Order to become effective at an earlier date, and ordered an investigation to determine the lawfulness, justness, and reasonableness of the rates, rules, and regulations contained in the proposed Supplement No. 144 to Tariff Gas-Pa, P.U.C. No.9.

By Notice dated March 26, 2010, an Initial Prehearing Conference was scheduled for April 9, 2010, and the case was assigned to me.

By Initial Prehearing Conference Order dated March 26, 2010, the parties were ordered to prepare Prehearing Conference memoranda to be filed and served by April 7, 2010.  The Initial Prehearing Conference Order also contained a tentative litigation schedule for the case.

On March 29, 2010, Charles Daniel Shields, Esquire, entered his appearance on behalf of the Commission’s Office of Trial Staff (OTS).

Also on March 29, 2010, The Pennsylvania State University (PSU) filed with the Commission a formal Complaint (PSU Complaint), Docket Number C-2010-2167553.
On April 1, 2010, the Columbia Industrial Intervenors (CII) filed with the Commission a formal Complaint (CII Complaint), Docket Number C-2010-2168994.

Also on April 1, 2010, the Hess Corporation (Hess) filed with the Commission a Petition To Intervene (Hess Petition).

On April 7, 2010, Columbia, OSBA, OCA, OTS, the NGS Parties, YGC, PSU, CII, and Hess each submitted the required Prehearing Conference memorandum.  Neither Ms. Bazzoui nor Ms. Rogers submitted the required Prehearing Conference memorandum.

The Initial Prehearing Conference occurred as scheduled on April 9, 2010.  Representatives on behalf of Columbia, OSBA, OCA, OTS, the NGS Parties, YGC, PSU, CII, and Hess participated.  Neither Ms. Bazzoui nor Ms. Rogers nor anyone on their behalf participated.  An agreement was reached as to a litigation schedule for the case.  A transcript of the proceeding containing 32 pages was prepared.
By separate Orders, each dated April 9, 2010, the NGS Joint Petition, the YGC Petition, and the Hess Petition were each granted.
By Order Granting Admission Pro Hac Vice dated April 9, 2010, the Columbia Pro Hac Vice Motion was granted.
By Scheduling And Briefing Order dated April 12, 2010, a litigation and briefing schedule was established for this case.

On April 12, 2010, Gloria J. Woodcock filed with the Commission a formal Complaint (Woodcock Complaint), Docket Number C-2010-2169782.

By Hearing Notice dated April 13, 2010, an Initial and further Hearing was scheduled for June 14, 15, 16, 17 and 18, 2010.
By letter dated April 15, 2010, I advised Ms. Woodcock that she was being added to the service list as a party in the case and sent her a copy of the Scheduling And Briefing Order dated April 12, 2010.

By Public Input Hearing Notice dated April 16, 2010, Public Input Hearing sessions were scheduled in York and Pittsburgh on May 4 and 5, 2010, respectively.

By Order Scheduling Public Input Hearing dated April 19, 2010, the scheduling of Public Input Hearing sessions in York and Pittsburgh was confirmed.

On April 20, 2010, OTS filed an Amended Notice Of Appearance adding Lawrence F. Barth, Esquire, as appearing on OTS’ behalf.
On May 4, 2010, OCA filed a Notice Of Appearance adding Christy M. Appleby, Esquire, as appearing on OCA’s behalf.

A Public Input Hearing session was held in York, Pennsylvania, on May 4, 2010, as scheduled.  Representatives on behalf of Columbia, OTS, OCA and OSBA participated.  Four witnesses presented evidence in the form of their own oral testimony.  A transcript of the proceeding containing 39 pages (numbered 33 through 71) was produced.
A Public Input Hearing session was held in Pittsburgh, Pennsylvania, on May 5, 2010, as scheduled.  Representatives on behalf of Columbia, OTS and OCA participated.  One witness presented evidence in the form of her own oral testimony.  A transcript of the proceeding containing 16 pages (numbered 72 through 87) was produced.
Under cover letters dated May 7, 2010, OSBA, OCA, OTS, the NGS Parties and YGC each served their respective written direct testimony.  PSU, CII
 and Hess each advised that they were not submitting written direct testimony.  Nothing was received from Ms. Bazzoui, Ms. Rogers or Ms. Woodcock.
Under cover letter dated May 13, 2010; OCA served revised written direct testimony from one of its potential witnesses.  The revised written direct testimony was intended to replace that originally served by OCA.

By letter dated May 27, 2010, CII identified a potential witness on its behalf.

By letter dated June 1, 2010, OCA identified an additional potential witness on its behalf.

Under cover letters dated June 2, 2010, Columbia, OSBA, OCA, PSU and CII each served their respective written rebuttal testimony.  OTS, the NGS Parties, YGC and Hess each advised that they were not submitting written rebuttal testimony.  Nothing was received from Ms. Bazzoui, Ms. Rogers or Ms. Woodcock.

On June 9, 2010, counsel for Columbia informed me that a comprehensive settlement agreement had been reached and was being reduced to writing.  Consequently, by Cancellation Notice dated June 9, 2010, the Initial and further Hearing scheduled for June 14, 15, 16, 17 and 18, 2010, was canceled.
By Judge Change/Cancellation Notice dated June 9, 2010, the case Interstate Gas Supply, Inc., Shipley Energy Company, Dominion Retail, Inc. and Stand Energy Corporation v. Columbia Gas of Pennsylvania, Inc. Docket Number C-2009-2137066, filed October 9, 2009, was reassigned to me and the Initial Prehearing Conference scheduled for June 21, 2010, was canceled.
On June 25, 2010, OTS, OCA, OSBA, CII, the NGS Parties, Stand Energy Corporation (Stand)
, YGC, PSU and Columbia filed and served a Joint Petition For Settlement (Joint Petition).
  The same parties also filed and served a Stipulation For Admission Of Evidence (Stipulation) on the same day.  The Stipulation agreed to the admission into evidence of written statements and exhibits previously served and waived cross-examination of the sponsoring witnesses.

On June 29, 2010, in accordance with the provisions of 52 Pa.Code § 69.406, I sent separate letters to Ms. Bazzoui, Ms. Rogers and Ms. Woodcock requesting comments or objections regarding the settlement.  My letters also included a signature page for them to join in the Joint Petition if they desired to do so.  Ms. Bazzoui, Ms. Rogers and Ms. Woodcock were advised that they had to submit written comments or objections not later than July 9, 2010.  Additionally, my letters provided telephone numbers for representatives of OTS, OSBA and OCA if they had any questions about the Joint Petition.

Ms. Bazzoui, Ms. Rogers and Ms. Woodcock did not respond to my June 29, 2010 letters.
TERMS AND CONDITIONS OF THE SETTLEMENT
The Joint Petition resolves all issues regarding the instant base rate increase proceeding and the formal Complaint case captioned Interstate Gas Supply, Inc., Shipley Energy Company, Dominion Retail, Inc. and Stand Energy Corporation v. Columbia Gas of Pennsylvania, Inc. Docket Number C-2009-2137066.

The originally proposed Supplement No. 144 to Tariff Gas - Pa. P.U.C. No. 9 contained proposed changes in rates calculated to produce an approximately 6.97% increase, or approximately $32.3 million in additional annual revenue.  The Joint Petition proposes rates designed to produce $12.0 million in additional annual base rate revenues.  Upon approval, the 

Joint Petition provides for an increase in existing overall rates of approximately 2.59%, instead of the $32.3 million or about 6.97% increase proposed in Columbia’s filing.  Under the proposal, a typical residential customer using 7.2 Mcf of gas per month would see an increase in their monthly bill from $84.95 to $87.14, or 2.58%, instead of the monthly increase to $90.82 or 6.91%, that was originally proposed in the filing.

The Joint Petition submitted by the Joint Petitioners contains the following principal terms and conditions:

The Joint Petitioners agree as follows:
a. Settlement rates are designed to produce $12.0 million in additional annual base rate operating revenue based upon the pro forma level of operations at September 30, 2010.

b. The Company will amortize the $37,487,634 tax refund attributable to the Company’s change in method for ratemaking purposes over a ten-year period commencing with the effective date of rates in this proceeding.  This amortization results in an annual reduction of $3,748,763 to the Company’s claimed income tax expense.  The amortization shall be without interest and without a deduction of the unamortized balance from rate base.  This amortization will continue over the subsequent periods until fully amortized, subject to adjustment in future cases in the event the Internal Revenue Service (IRS) determines that the Company is not entitled to the full amount of the refund.  Any additional refund, including any interest received from the IRS, attributable to the Company’s change in method claim shall be amortized over a ten-year period commencing with the effective date of rates in the rate proceeding following receipt of the additional refund.

c. Columbia will withdraw its Rider DSIC proposal from this proceeding.  However, the Company reserves the right to propose a DSIC effective on or after January 1, 2011, if authorized by the General Assembly.  All parties reserve the right to oppose or otherwise participate in any filing by Columbia proposing a DSIC.
d. Columbia will withdraw the Home Energy Efficiency Program (HEEP) as proposed in the filing and meet with interested parties within the remaining months of 2010 to discuss the development of a pilot residential energy efficiency program.  As such, Rider HEEPPI – Home Energy Efficiency Program Performance Incentive is withdrawn from the Company’s filing in this proceeding.

e. In Columbia’s last base rate case, the parties agreed to the unbundling of the gas cost portion of uncollectible costs and inclusion of such costs in the price to compare on a pilot basis.  The parties now agree the unbundling will be approved on a permanent basis, and agree to update the charge applied to Price to Compare to 1.66% to reflect recovery of uncollectibles associated with gas costs.  The percentage charge will be updated in future distribution base rate proceedings.

f. Customer Assistance Program Matters:
(1) Columbia’s proposed changes to its Income-Qualified Energy Efficiency program and the Emergency Repair Program are adopted.
(2)
Columbia will withdraw its proposal to recover Information Technology costs through Rider USP – Universal Service Plan, but all other requested changes to Rider USP will be adopted.
(3)
Columbia will adopt a CAP-plus program consistent with the CAP-plus program recommended by OCA witness Colton’s testimony (OCA Statement No. 4).  The Company will work with the interested parties to develop and design interim changes to the CAP payments in time to request any required waiver of its approved universal service plan from the Commission prior to the start of the 2010-2011 LIHEAP season.  If a consensus cannot be developed, Columbia will file its proposal with the Commission by October 1, 2010.

(4)
If the federal LIHEAP office finds the Pennsylvania Department of Public Welfare’s (DPW) construction of the federal statute to be in error, or if DPW rescinds its policy change for any other reason, Columbia will reinstate the process of using LIHEAP grants to reduce the CAP shortfall.
(5)
In annual Rider USP reconciliation filings, Columbia will implement an adjustment that will offset CAP credit amounts and pre-program arrearages by 7.5% applied to the number of CAP participants over 25,300 on an average annual basis.  The level will be reset in each distribution base rate case.

g. Rates will be designed on volumes reflecting the Company’s pro forma test year volumes.

h. Columbia will be permitted to recover the amortization of costs related to the following:
(1)
Long Wall Mining – Continuation of previously-approved five year amortization of the total amount of $266,189 related to long wall mining costs that began on October 28, 2008.
(2)
Blackhawk Storage – Continuation of the previously-approved 24.5 year amortization of the total amount of $398,865 to be included on books and in rate base as a regulatory asset to reflect the total original cost that began on October 28, 2008.
i. Commencing with the effective date of rates, Columbia will be permitted to defer the difference between the annual OPEB expense calculated pursuant to FASB Accounting Standards Codification (ASC) 715, Compensation – Retirement Benefits (SFAS No. 106) and the annual OPEB expense allowance in rates of $2,266,928.  Only those amounts attributable to operation and maintenance would be deferred and recognized as a regulatory asset or liability.  Amounts recorded as a regulatory asset or liability will be collected from or returned to customers in the next rate proceeding.  Columbia will report the deferrals in its next base rate filing.  In addition, rates reflect the amortization of deferred OPEB amounts to be refunded of $1,188,936, adjusted for an early implementation of rates, over a four-year period.

j. Columbia will continue to deposit into irrevocable trusts the gross annual OPEB accrual.  This amount includes the annual expense calculated by its actuary pursuant to ASC 715 and the annual amortization of the transition obligation.  If annual amounts deposited into trusts, pursuant to the settlement, exceed allowable income tax deduction limits, any income taxes paid will be recorded as negative deferred income taxes, to be added to rate base in future proceedings.

k. The residential monthly customer charge will be increased to $12.25.  The remaining residential revenue requirement will be collected through the monthly volumetric charge.

l. Settlement revenue allocation and the settlement rate design shall be as set forth in Appendix A to the Joint Petition.  Revenue allocation and rate design reflect a compromise, and do not endorse any particular cost of service study result.

m. Columbia agrees, as of the date the settlement is approved, to make no further offers under Pilot Rider PPS and agrees not to seek to extend the Pilot Rider after the expiration of the initial two year term, which concludes February 28, 2011.  Columbia may continue to serve existing customers until the expiration of their contracts.

n. Columbia agrees, as of the date the settlement is approved, not to engage in further mass advertisement of Rate NSS – including radio, television, newspaper and billboards.  Columbia will not use direct mail to solicit any Rate NSS-eligible customer that is taking service from a competitive supplier.  Columbia may continue to promote NSS on its website; however, any link could not be placed in a more favorable location than links to NGS websites.  NGSs agree not to file a complaint related to Columbia’s continued provision of Rate NSS, except to enforce the provisions of this paragraph, for a period of three years from the effective date of the final order in this case.

o. Columbia agrees to raise the volumetric limit under Rate SCD – Small Commercial Distribution to 4000 Mcf/year (Rate SCD is Columbia’s Customer CHOICE service for small commercial customers.  The current volumetric limit is 600 Mcf/year).  Customer charges will be equal to the two tiers of customer charges under Rate SGSS.  Eligible customers will be permitted to switch between General Distribution Service (GDS) and Choice once every annual period, such periods commencing April 1st.  Eligible customers will be required to provide notice of their intent to switch between GDS and Choice by January 2nd of each year.

p. For GDS customers/NGSs, the OFO/OMO penalty charge will be reduced from $30/Mcf to $25/Mcf.  In addition, the GDS customers/NGSs will be responsible for payment of all other charges or costs incurred, as provided in the current tariff.

q. The present GDS cash-out/in mechanism for bank imbalances will remain the same.

r. For Choice NGSs, the over/under delivery penalties will be modified as follows: (1) $25.00/Mcf when an Operational Flow Order (OFO) or Operational Matching Order (OMO) is not in effect; and (2) $50.00/Mcf on days in which an OFO or OMO is in effect.  In addition, the NGSs will be responsible for payment of all other charges or costs incurred, as provided in the current tariff.

s. Columbia agrees to modify its proposed definition of “Upstream Pipeline Scheduling Point” to the following:
“Pipeline Scheduling Point” or “PSP” means a single delivery point or set of delivery points grouped or designated by an upstream pipeline for purposes of scheduling gas supplies for delivery by such upstream pipeline and shall consist of the following: Interconnections with DTI Transmission, Inc., Equitrans, L.P., National Fuel Gas Supply Corporation, Tennessee Gas Pipeline Company, Texas Eastern Transmission, LP and Columbia Gas Transmission, LLC.  The interconnections with Columbia Gas Transmission, LLC include the Market Areas and Master List of Interconnections as defined in the General Terms and Conditions of the FERC Gas Tariff of Columbia Gas Transmission, LLC.  As of May 1, 2010, the Columbia Gas Transmission, LLC Pipeline Scheduling Points included: 25E-25 (Lancaster); 25-26 (Bedford); 25E-29 (Downingtown); 25-35 (Pittsburgh); 25-36 (Olean); 25-38 (Rimersburg); 25-39 (New Castle) and 25-40 (PA/WV Misc).

t. The NGS Parties and Stand agree to withdraw the complaint of Interstate Gas Supply, Inc., Shipley Energy Company, Dominion Retail, Inc. and Stand Energy Corporation v. Columbia Gas of Pennsylvania, Inc. at Docket No. C-2009-2137066 with prejudice, and agree not to file a complaint based on the same subject matter.

u. Columbia agrees to withdraw its proposed change to Tariff Rule 18.4.2.  Other tariff changes proposed by the Company will be approved.

v. The RATE section of Rate CDS – Cogeneration Distribution Service and Rate GDS – Generation Distribution Service, shall be revised to read as follows:

The rate charged qualifying customers in each billing month shall be an amount for recovery of non-gas costs and Rider EBS costs, which shall be determined by negotiation between the customer and the Company.  Such rate, which may be subject to an escalation clause, will be included in the customer’s service agreement.

w. Columbia will be permitted to file a tariff supplement in the form attached to the Joint Petition as Appendix B to become effective for service on or after October 1, 2010, inclusive of then-effective purchased gas cost rates.

x. The settlement was achieved by the Joint Petitioners after an extensive investigation of Columbia’s filing, including informal and formal discovery and the submission of direct and rebuttal testimony by a number of the Joint Petitioners that was admitted into the record by stipulation.
y. Acceptance of the settlement will avoid the necessity of further administrative and possibly appellate proceedings, both with respect to the Base Rate proceeding and the Complaint proceeding at Docket Number C-2009-2137066, resulting in a substantial cost savings to each of the Joint Petitioners and to Columbia’s customers.

z. The settlement rates will allocate the agreed upon revenue requirement to each customer class in a manner which is reasonable in light of the rate structure/cost of service positions of all Joint Petitioners.

aa. The Joint Petitioners have submitted, along with the Joint Petition, their respective statements in support setting forth the basis upon which each believes the settlement to be fair, just and reasonable and therefore in the public interest.  The Joint Petitioners’ Statements in Support are attached to the Joint Petition as Appendices C through J.

ab. The settlement is conditioned upon the Commission’s approval of the terms and conditions contained in the Joint Petition without modification.  If the Commission modifies the settlement, then any Joint Petitioner may elect to withdraw from the Joint Petition and may proceed with litigation and, in such event, the settlement shall be void and of no effect.  Such election to withdraw must be made in writing, filed with the Secretary of the Commission and served upon all Joint Petitioners within five business days after the entry of any Order modifying the settlement.

ac. The Joint Petitioners acknowledge and agree that the settlement, if approved, shall have the same force and effect as full litigation of these proceedings resulting in the establishment of rates that are Commission-made, just and reasonable rates.

ad. The settlement is proposed by the Joint Petitioners to settle all issues in the instant proceedings.  If the Commission does not approve the settlement and the proceedings continue to further hearings, the Joint Petitioners reserve their respective rights to present additional testimony and to conduct full cross-examination, briefing and argument.  The settlement is made without any admission against, or prejudice to, any position which any Joint Petitioner may adopt in the event of any further litigation in these proceedings.

ae. The settlement and its terms and conditions may not be cited as precedent in any future proceeding, except to the extent required to implement the settlement.

af. The Commission’s approval of the settlement shall not be construed to represent approval of any Joint Petitioner’s position on any issue, except to the extent required to effectuate the terms and agreements of the settlement in these and future proceedings involving Columbia.

ag. It is understood and agreed among the Joint Petitioners that the settlement is the result of compromise, and does not necessarily represent the position(s) that would be advanced by any Joint Petitioner in these proceedings if they were fully litigated.

ah. The settlement is being presented only in the context of these proceedings in an effort to resolve the proceedings in a manner which is fair and reasonable.  The settlement is the product of compromise between and among the Joint Petitioners.  The settlement is presented without prejudice to any position that any of the Joint Petitioners may have advanced and without prejudice to the position any of the Joint Petitioners may advance in the future on the merits of the issues in future proceedings except to the extent necessary to effectuate the terms and conditions of the settlement.  The settlement does not preclude the Joint Petitioners from taking other positions in proceedings involving other public utilities under Section 1308 of the Public Utility Code, 66 Pa.C.S. § 1308, or any other proceeding.

ai. The Joint Petitioners recognize that the proposed settlement does not bind formal complainants that do not choose to join therein.  A copy of the Joint Petition and attached Appendices thereto, including statements in support, were served upon all formal complainants in the proceeding.

aj. If the presiding officer adopts the settlement without modification, the Joint Petitioners waive their individual rights to file Exceptions.

DISCUSSION

The Commission has for some time expressed the judgment that “the results achieved from a negotiated settlement . . ., in which the interested parties have had an opportunity to participate are often preferable to those achieved at the conclusion of a fully litigated proceeding.”  52 Pa.Code § 69.401.  Additionally, it is the Commission’s judgment that the public interest is benefited by encouraging settlements in major general rate increase cases such as this one.  Id.
The question which must be answered in assessing the settlement embodied in the filed Joint Petition is this: Is its adoption in the public interest?  For the reasons set forth below, I conclude that it is and recommend that the Joint Petition be given the Commission’s approval, without modification.

Negotiated agreements, such as the Joint Petition, give something to everyone but less than everything to any one party.  As a consequence of this truism, negotiated agreements must be evaluated as a whole.

The factors leading me to conclude that the Joint Petition should be approved without modification are numerous.
The proposed settlement provides for an overall distribution base rate increase of $12.0 million, about $20.3 million less than the rate increase amount originally requested by Columbia of $32.3 million.  This rate increase reflects an increase in overall revenues of approximately 2.6% as compared to the Company’s original request of a 7.0% increase in overall revenues.  Even if the Joint Petition is approved sooner, its terms provide that the increase would not go into effect before October 1, 2010.

The rate increase under the proposed settlement represents a result that would be within the range of likely outcomes in the event of full litigation of the case.  The increase is appropriate and, when accompanied by other important conditions contained in the settlement, yields a result that is just and reasonable.
Currently, a surcharge for a natural gas utility’s capital improvement projects between rate cases is not lawful.  In its filing, the Company proposed to implement a Distribution System Improvement Charge (DSIC) if a statute was enacted to allow this type of surcharge recovery for natural gas utilities.  As part of the proposed settlement, Columbia will withdraw its proposed DSIC.  This avoids the need to litigate this contentious issue in this proceeding.

The settlement provides that Columbia can increase base rates by amounts designed to produce a $12.0 million increase in annual operating revenues, in lieu of the increase of $32.3 million originally proposed by the Company in this proceeding.  This results in an increase in total operating revenues of approximately 2.6% as opposed to the Company's original request to increase operating revenues by 7.0%.
  Under the revenue allocation agreed to by the Joint Petitioners, the Columbia residential class would experience an increase of $8.77 million, or 2.6%.  On a distribution-only basis, the settlement provides a 5.8% increase for the residential class, compared to the Company’s filed proposal of 16.4%.  Under the proposed settlement, the average total monthly bill for a Columbia residential customer using 7.2 Mcf per month would rise from $84.95 to $87.14 per month, or by 2.58%.  This is in lieu of the 6.91% increase, or $90.82 monthly bill, that was originally proposed in the filing.

Under the settlement, Columbia’s monthly residential customer charge would increase from $11.50 to $12.25, rather than increase to $16.88, as originally proposed by the Company.  The commodity charges will be increased to recover the necessary revenue increase from the residential class.  This is significantly improved from the Company’s filing, which proposed to recover 100% of the residential revenue increase through the customer charge.  It is also significant that the Company has agreed to withdraw its proposed Home Energy Efficiency Program (HEEP) surcharge, which would have been set without regard to customer usage and would have been in addition to its proposed $16.88 customer charge.  The HEEP will be discussed further below.

Eliminating most of the customer charge increase and recovering the remaining revenue through the commodity charges will significantly benefit residential customers.  In addition, the commodity charges can provide necessary signals to customers regarding conservation, a benefit that is not realized through fixed customer charges.

The residential rate design established through the settlement is reasonable and consistent with sound ratemaking principles.  These rate design changes result in rates that are below the rates originally proposed and within the range of the likely outcomes in the event of full litigation of the case.

In 2008 the Commission approved a new energy efficiency program to assist Columbia customers with incomes between 151% and 250% of the federal poverty levels.  The program offers energy audits to determine ways to conserve and lower energy consumption and, where appropriate, provides programmable thermostats.  In the present case, Columbia proposed to create a similar energy efficiency program for all residential sales and Choice customers, regardless of income.  The Company requested $4 million (of its proposed $32.3 million revenue increase) to fund the new program, called HEEP.  While the OCA supported the program, it raised concerns about the level of funding, which was close to 1.2% of current Residential revenues, and its exclusion of small and medium volume non-Residential customers.  Particularly because this is a new program, the OCA recommended that funding be commensurate with energy efficiency programs approved for other utilities, and set at a 0.5% ratio to total residential revenues, or $1.67 million, as a more appropriate initial funding level.  The proposed settlement recognizes the OCA’s concerns and also recognizes that there must be adjustments to make a planned $4 million program function at the OCA’s recommended level of funding.  Accordingly, the settlement provides that the OCA, Columbia, and other interested parties will meet in 2010 to develop a plan for the Company’s pilot residential energy efficiency program.  Having an energy efficiency program at a more reasonable level of funding is a benefit to customers.

The OCA argued that the Company should make an adjustment to reflect the over collection of bad debt expenses when new customers enter its customer assistance program (CAP) if it is allowed to pass 100% of its incremental CAP credits through its Universal Service Program surcharge (Rider USP).  Specifically, uncollectible expense associated with residential customers that are not CAP participants is recovered in base rates; however, if a customer at some point becomes a CAP customer because of appropriate changes in circumstances, the dollars not collected from the customer (i.e., the uncollectible expense) become the CAP credit and are collected from non-participants through the Rider USP.  Accordingly, as those dollars are added to the Rider USP, they should be correspondingly subtracted from base rates.  As part of the proposed settlement, Columbia agrees to implement an adjustment that will offset CAP credit amounts and pre-program arrearages by 7.5% applied to the number of CAP participants over 25,300 on an average annual basis.  The level of CAP participants will be reset in each distribution base rate case.  In this way, the settlement addresses the OCA’s concern by establishing a reasonable level of offset to avoid double recovery of bad debt expense.

Another OCA concern related to a recent Department of Public Welfare (DPW) Policy regarding the posting of federal Low-Income Home Energy Assistance Program (LIHEAP) grants to CAP accounts.  In 2009, the Pennsylvania DPW notified various Pennsylvania utilities operating CAP programs that those utilities had inappropriately been applying LIHEAP grants against CAP shortfalls rather than against the percentage of income payments (or “asked to pay” amount) charged to CAP participants.  DPW has said that unless Pennsylvania utilities begin to post LIHEAP grants against the “asked to pay” amount, DPW will withdraw the vendor agreement status of those utilities.  The way in which Columbia proposed to implement the DPW directive would increase costs to ratepayers who do not participate in CAP.  The OCA recommended, instead, that Columbia adopt a CAP-plus program in response to the DPW directive.  Through the CAP-plus approach, Columbia would add a charge to the percentage of income payment of the CAP participants to generate a revenue stream equal to the total value of LIHEAP grants applied against the asked-to-pay amounts (rather than against the CAP shortfall).  Pursuant to the proposed settlement, Columbia agrees to adopt a CAP-plus program consistent with that recommended by the OCA and to work with interested parties to develop and design interim changes to the CAP payments in time to put the program into effect before the next LIHEAP season begins.  This will allow Columbia to comply with the DPW directive and maintain its vendor status, without passing the higher costs resulting from the DPW directive to non-participating ratepayers this winter and for as long as the DPW directive remains in place.  The settlement also adopts the position that if the federal LIHEAP office finds that DPW’s construction of the federal statute is in error, or if DPW rescinds its policy change for any other reason, Columbia will reinstate the process of using LIHEAP grants to reduce the CAP shortfall.  Finally, Columbia proposed to recover computer programming costs associated with responding to the DPW directive through Rider USP.  The OCA objected on the basis that the rider should be limited exclusively to incremental costs not already included in base rates.  Pursuant to the proposed settlement, Columbia agrees to withdraw its proposal.

The settlement addresses a number of issues that have been a major concern of the NGS Parties, in both the base rate case and the Interstate Gas Supply, Inc., Shipley Energy Company, Dominion Retail, Inc. and Stand Energy Corporation v. Columbia Gas of Pennsylvania, Inc. case.  The Settlement fairly resolves those issues.

With regard to Pilot Rider PPS, in Paragraph 21.m, of the settlement, Columbia has agreed to make no further offers under Pilot Rider PPS, and has agreed not to seek to extend Pilot Rider PPS after it expires.  With regard to Rate NSS, Columbia has agreed not to engage in mass advertisement of Rate NNS, and agreed not to directly solicit NGS customers regarding rate NSS.  These conditions satisfactorily address the issues raised in the Interstate Gas Supply, Inc., Shipley Energy Company, Dominion Retail, Inc. and Stand Energy Corporation v. Columbia Gas of Pennsylvania, Inc. case by the NGS Parties.  Columbia’s marketing of PPS and NNS were the gravamen of the complaint and while the settlement does not reach the exact relief requested in the complaint, Columbia’s agreement to the settlement terms will allow the Complaint to be withdrawn and will allow Columbia and the NGSs to continue to act in concert, rather than adversaries, in the future.

In the base rate case a number of important agreements were reached.  Columbia agreed to raise the volumetric limit under small commercial distribution (SCD) to 4,000 Mcf per year from its current level of 600 Mcf per year.  This means that a large group of customers who currently are only eligible for transportation service will be eligible for Choice as well.  This change will allow small commercial customers to participate in Choice which is much simpler from a customer perspective than transportation programs and will allow for broader participation of these small commercial customers who often do not have the wherewithal to participate in transportation programs.

Columbia also has agreed to reduce the penalties that it will assess to suppliers for inadequate gas deliveries; both during OFO/OMO (operational flow order/operational matching order) and non-OFO/OMO periods.  For general distribution service, Columbia currently does not charge a penalty for non-OFO/OMO periods and will reduce the penalty charge for under-delivery for OFO/OMO periods from $30.00/Mcf to $25.00/Mcf.  For its Choice program, Columbia will reduce the current penalty for non-OFO/OMO periods from $40.00 to $25.00/MCF and for OFO/OMO periods from $60.00 to $50.00/Mcf.  This reduction of penalties substantially reduces the costs associated with what are often unintentional administrative errors and further mitigates the punitive effect of Columbia’s penalty structure.

Columbia also has agreed to modify the language of its proposal to be more specific with regard to the definition of pipeline scheduling points which has the affect of limiting the effect of its prior proposal which it believes is necessary to comply with its upstream pipelines.

These provisions, cited above, are in the public interest because they will reduce costs for suppliers and reduce the negative implication, from the NGS perspective, of Columbia’s marketing activities.  In exchange, the NGSs have agreed to withdraw their Complaint in Interstate Gas Supply, Inc., Shipley Energy Company, Dominion Retail, Inc. and Stand Energy Corporation v. Columbia Gas of Pennsylvania, Inc, Docket Number C-2009-2137066, and support the base rate case settlement.

In late August 2009, the IRS National Office granted Columbia’s request to make a change to its method of tax accounting.  As a result of the change in tax accounting, Columbia received a tax refund of $37,487,634, which represents overpayment of taxes for the period of 1988 through 2008.  In its base rate filing, Columbia proposed to use the tax refund as an incremental source of cost-free capital to provided incremental funding to its Cast Iron and Bare Steel (CIBS) replacement program.  The OCA recommended modifications to the Company’s proposal – acceleration of investment and reflection of the refund as a reduction to Columbia’s claim for Cash Working Capital.  The OCA generally agreed, however, that customers would benefit from downward pressure on rates from use of cost-free capital to invest in mains replacement, by not paying depreciation or return on plant constructed with the funds for the depreciable life of the assets, and ultimately from lower leak repair and maintenance expenses.  The OTS and OSBA recommended instead that the proceeds be refunded to customers, amortized over a ten-year period.  OTS also recommended that Columbia should pay interest on the unamortized balance of the refund, which was strongly opposed by the Company.  For purposes of the settlement, all parties agreed that the tax refund would be amortized.  This alternative treatment of the tax refund will benefit ratepayers by providing an annual reduction to the Company’s income tax expense.

In its filing, Columbia proposed to add a situation where Columbia could terminate a customer without prior notice if there is “any physical harm or any threat of physical harm to Company personnel or property.”  Proposed Tariff Rule 18.4.7.  Columbia’s existing tariff provides for immediate termination for “any customer action taken that may endanger the safety of a person or the integrity of the Company’s delivery system.”  Tariff Rule 18.4.2.  At the OCA’s request, Columbia agreed to withdraw the new tariff language as part of the proposed Settlement.

In its filed case, Columbia submitted two class cost of service studies (CCOSSs) that allocated costs among the various rate classes.  These CCOSSs were based on different methods for classifying and allocating distribution mains costs.

One method, which the Company called the Customer/Demand CCOSS, classified a portion of the mains costs on the basis of the number of customers in each class and a portion on the basis of demand.  This method then allocated the demand portion on the basis of peak day demands.

The second methodology, which the Company called the Demand/Commodity CCOSS, classified none of the costs as customer-related and allocated all mains costs on the basis of peak and average demand.

OSBA’s witness opposed the use of these CCOSSs.  He explained that the Commission had previously ruled that there should be no customer component in the classification and allocation of mains costs in a gas utility CCOSS.  Although the OSBA’s witness disagreed with that ruling, he accepted it as Commission precedent and proposed his own CCOSS which had no customer component.  The OSBA sponsored CCOSS showed that the SGS rate class (which the OSBA represented in this proceeding) was over-recovering its costs, i.e., it was overpaying for distribution service.

OSBA’s witness also pointed out the LGS and LDS classes were substantially under-recovering their costs, i.e., they were underpaying for distribution service.  Despite the fact that the SGS class was over-recovering its costs and the LGS and LDS classes were under-recovering their costs, Columbia proposed to impose the same percentage increase on the customers not eligible for negotiated, so-called “flex”, rates in all three classes.

The settlement brings the SGS, LGS, and LDS rate classes closer to cost of service, by giving the SGS class a smaller than system average increase and giving the LGS and
LDS (non-flex) customers a larger than system average increase.  This result, shown in the table below, is fairly consistent with the OSBA’s witness’s CCOSS:
Rate Class 
Current Non-Flex

Settlement


Percent 



Revenues



Increase



Increase

RS

132,315,100


8,773,617


6.6%

SGS

 33,167,900


2,113,814


6.4%

LGS

   1,555,300


   134,931


8.7%

SDS

   6,969,100


   470,023


6.7%

LDS

   7,093,200


   507,307


7.2%

MDS

      244,400
           

          260


0.0%

System

181,345,100

          11,999,952


6.6%

Under Columbia’s proposal, revenues allocated to the LDS customer class would have increased by approximately $1,106,604.00, or almost 16% over present rates.  Under the settlement, the parties have proposed that rates be designed to produce additional annual revenues of approximately $12 million.  Of this overall increase, approximately $507,307.00, or 4.2%, would be allocated to the LDS class.  This is a significant benefit to entities such as PSU which takes service primarily under Columbia’s LDS rate category.
The Joint Petition provides settlement rates not based upon any specific cost of service study results.  Instead, the settlement reflects a compromise of various parties’ revenue allocation and rate design proposals.

The resulting class increases, as compared to the Company’s as-filed increases, are as follows:
	Customer Group
	As Filed
	Percentage of Proposed Increase
	As Settled
	Percentage of Settled Increase

	Residential
	$24,667,627
	76.4%
	$8,773,617
	73.1%

	Small General Service
	$5,162,278
	16.0%
	$2,113,814
	17.6%

	Small Distribution Service
	$242,549
	0.8%
	$134,931
	1.1%

	Large Sales Service
	$1,087,968
	3.4%
	$470,023
	3.9%

	Large Distribution Service
	$1,106,604
	3.4%
	$507,307
	4.2%

	Mainline Service

	$260
	0.0%
	$260
	0.0%

	Total
	$32,267,286
	100%
	$11,999,952
	100%


YGC, a cogeneration facility operator, supports the settlement because it contains tariff changes to Rate GDS service that YGC supports.  In particular, under the proposed changes, YGC will be eligible for Rate GDS, which is a negotiated rate and which will enable YGC to receive more favorable service from Columbia.
It is important to emphasize that the settlement has support from a broad range of parties with diverse interests.  This includes OTS, OCA, OSBA, large customers (both collectively as part of CII and individually) and representatives of NGSs who are active on 
Columbia’s system.  These parties all have reached agreement on a broad array of issues, clearly demonstrating that the settlement is in the public interest and should be approved.

For all of the foregoing reasons, I find that the settlement embodied in the Joint Petition is both just and reasonable and its approval would be in the public interest.  I recommend that the Commission approve the Joint Petition, as submitted.

As to the non-settling parties, Hess has stated that it does not oppose the settlement contained in the Joint Petition, and Ms. Bazzoui, Ms. Rogers and Ms. Woodcock were provided a copy of the Joint Petition and offered an opportunity to comment or object to its terms and demonstrate why the case should be litigated rather than settled.  Ms. Bazzoui, Ms. Rogers and Ms. Woodcock chose not to respond.  Inasmuch as their due process rights have been fully protected, their respective formal Complaints can be dismissed for lack of prosecution.  See, Schneider v. Pa. Public Utility Comm’n, 83 Pa.Cmwlth. 306, 479 A.2d 10 (1984) (Commission is required to provide due process to the parties, when parties are afforded notice and an opportunity to be heard Commission requirement to provide due process is satisfied).
Therefore, I further recommend that the Commission’s investigation at Docket Number R-2009-2149262 be marked closed at this time, the formal Complaint in the case of Interstate Gas Supply, Inc., Shipley Energy Company, Dominion Retail, Inc. and Stand Energy Corporation v. Columbia Gas of Pennsylvania, Inc, Docket Number C-2009-2137066 be allowed to be withdrawn and the docket marked closed, and the associated Complaints filed by Ban Bazzoui at Docket Number C-2010-2160920, Betty M. Rogers at Docket Number C‑2010‑2164559, and Gloria J. Woodcock at Docket Number C-2010-2169782 be dismissed.  The associated Complaints filed by William R. Lloyd, Jr., Small Business Advocate at Docket Number C-2010-2157870, Irwin A. Popowsky, Consumer Advocate at Docket Number C‑20102156929, The Pennsylvania State University at Docket Number C-2010-2167553, and the Columbia Industrial Intervenors at Docket Number C-2010-2168994, are sustained in part and dismissed in part, consistent with this Recommended Decision.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the subject matter of, and the parties to, this proceeding.

2.
The settlement terms contained in the Joint Petition submitted by the Commission’s Office of Trial Staff, the Office of Consumer Advocate, the Office of Small Business Advocate, the Columbia Industrial Intervenors, Dominion Retail, Inc., Interstate Gas Supply, Inc., Shipley Energy Company, Stand Energy Corporation, York Generation Company, LLC, The Pennsylvania State University, and Columbia Gas of Pennsylvania, Inc. are in the public interest.

3.
The Joint Petition submitted by the Commission’s Office of Trial Staff, the Office of Consumer Advocate, the Office of Small Business Advocate, the Columbia Industrial Intervenors, Dominion Retail, Inc., Interstate Gas Supply, Inc., Shipley Energy Company, Stand Energy Corporation, York Generation Company, LLC, The Pennsylvania State University, and Columbia Gas of Pennsylvania, Inc. should be approved as submitted, without modification.

4.
The formal Complaint in the case of Interstate Gas Supply, Inc., Shipley Energy Company, Dominion Retail, Inc. and Stand Energy Corporation v. Columbia Gas of Pennsylvania, Inc, Docket Number C-2009-2137066, should be allowed to be withdrawn and the docket marked closed.
5.
The formal Complaints filed by Ban Bazzoui at Docket Number C‑2010‑2160920, Betty M. Rogers at Docket Number C-2010-2164559, and Gloria J. Woodcock at Docket Number C-2010-2169782 should be dismissed.

6.
The formal Complaints filed by William R. Lloyd, Jr., Small Business Advocate at Docket Number C-2010-2157870, Irwin A. Popowsky, Consumer Advocate at Docket Number C-20102156929, The Pennsylvania State University at Docket Number C‑2010‑2167553, and the Columbia Industrial Intervenors at Docket Number C-2010-2168994, should be sustained in part and dismissed in part, consistent with this Recommended Decision.
ORDER
THEREFORE,

IT IS RECOMMENDED:

1.
That Columbia Gas of Pennsylvania, Inc.  shall not place into effect the rates, rules, and regulations contained in Supplement No. 144 to Tariff Gas-Pa, P.U.C. No.9, the same having been found to be unjust, unreasonable, and therefore, unlawful.

2.
That the terms and conditions contained in the Joint Petition For Settlement filed June 25, 2010, by the Commission’s Office of Trial Staff, the Office of Consumer Advocate, the Office of Small Business Advocate, the Columbia Industrial Intervenors, Dominion Retail, Inc., Interstate Gas Supply, Inc., Shipley Energy Company, Stand Energy Corporation, York Generation Company, LLC, The Pennsylvania State University, and Columbia Gas of Pennsylvania, Inc. in Docket No. R-2009-2149262 be, and the same hereby are, approved.

3.
That Columbia Gas of Pennsylvania, Inc. submit a tariff or tariff supplement designed to produce an increase in annual revenues of $12.0 million.

4.
That Columbia Gas of Pennsylvania, Inc. file a tariff or tariff supplement in substantially the same form as that attached as Appendix B to the Joint Petition For Settlement, reflecting rates, rules, and regulations to become effective upon one day’s notice for service rendered on or after October 1, 2010, upon entry of the Commission Order approving the recommendation to adopt the Joint Petition For Settlement.

5.
That the written statements and exhibits as set forth in the Stipulation For Admission Of Evidence filed June 25, 2010, in the above-captioned case are admitted into evidence.
6.
That the formal Complaint in the case of Interstate Gas Supply, Inc., Shipley Energy Company, Dominion Retail, Inc. and Stand Energy Corporation v. Columbia Gas of Pennsylvania, Inc, Docket Number C-2009-2137066, is allowed to be withdrawn and the docket marked closed.
7.
That the formal Complaints filed by Ban Bazzoui at Docket Number C‑2010-2160920, Betty M. Rogers at Docket Number C-2010-2164559, and Gloria J. Woodcock at Docket Number C-2010-2169782 are dismissed and the dockets marked closed.
8.
That the formal Complaints filed by William R. Lloyd, Jr., Small Business Advocate at Docket Number C-2010-2157870, Irwin A. Popowsky, Consumer Advocate at Docket Number C-20102156929, The Pennsylvania State University at Docket Number C‑2010‑2167553, and the Columbia Industrial Intervenors at Docket Number C-2010-2168994, are sustained in part and dismissed in part, consistent with this Opinion and Order.
9.
That the Pennsylvania Public Utility Commission’s inquiry and investigation in Docket Number R-2009-2149262 is terminated and the record closed.

Date: July 19, 2010

















Wayne L. Weismandel








Administrative Law Judge







�	Stand is a party to the Joint Petition For Settlement solely for purposes of resolution of issues related to the formal Complaint in Interstate Gas Supply, Inc., Shipley Energy Company, Dominion Retail, Inc. and Stand Energy Corporation v. Columbia Gas of Pennsylvania, Inc. Docket Number C-2009-2137066, filed October 9, 2009.


�	Hess, an intervenor in the case, while not a signatory to the Joint Petition, does not oppose its approval.


�	The statements and exhibits were supported by written verification of the sponsoring witnesses.


�	For comparison purposes, these percentages reflect purchased gas costs effective at the time of Columbia’s filing on January 28, 2010.


�	Figures taken from OSBA Statement No. 2, Rebuttal Testimony of Robert D. Knecht, Exhibit IEc-R1.


�	Figures taken from Settlement, Appendix A at 2.


�	Percentages calculated from previous two columns.


�	This increase represents solely the roll-in of negative State Tax Adjustment Surcharge revenues from this class.
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